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RESPONSE OF THE UTAH DIVISION OF PUBLIC UTILITIES TO ROCKY MOUNTAIN POWER’S PETITION FOR IMMEDIATE STAY AND FOR RECONSIDERATION OF MSP ORDER 




The following is a Response by the Division of Public Utilities (Division or DPU) to the Petition for an Immediate Stay and Motion to Reconsider the MSP Order filed October 22, 2009 by Rocky Mountain Power (RMP or Company) in this docket.


1.
On October 19, 2009 the Commission issued an Order requiring the Company to file with the Commission and all parties the 2009 Preliminary Forecast and all applicable work papers that became available to the participants in the Multi State Process (MSP) on August 17, 2009.  This information was to be filed with the Commission by October 26, 2009.  The Commission did not require any other filing from the Company by that date other than the study and work papers, but, instead, ordered that the Division and invited other parties, by November 12, 2009, to answer two questions.  These two questions were: (1) Are the continued use of the 2004 Stipulation terms for the development of the Utah revenue requirement in this case in the public interest?  (2) Whether there are alternatives, such as the use of the Rolled-In method without the revenue requirement adjustments contained in the 2004 Stipulation terms, which would be just and reasonable in this case?  The November 12, 2009 date is the rebuttal date for testimony in the general rate case.  Responses to that testimony presumably would be due on the date final surrebuttal is due on November 30, 2009. 


2.
The Company’s filing on October 22, 2009 asks the Commission immediately to stay the requirement to file the Preliminary 2009 study by October 26, 2009 in this rate case and also asks the Commission to reconsider the Commission’s October 19, 2009 Order.  The Company asks the Commission to allow the MSP process to address the issues set forth in the Commission’s Order and, if necessary, address the Commission’s questions in the Company’s next general rate case.  The Company points out that it is to circulate a concept paper by October 26, 2009 within the MSP process.  Also, Oregon  has agreed to circulate its proposal amongst the MSP participants to address inter-jurisdictional allocations by October 26, 2009.  A conference call within the MSP process is scheduled for October 29, 2009 with additional conference calls scheduled for November 19 and December 9, 2009.  The next Commissioner’s Forum in the MSP process is scheduled for March 9, 2010.  (Company’s Petition p. 6).


3.
The Company has raised concerns that by proceeding with its order, the Commission  will create questions about ex parte communications if the Commission participates in the MSP proceedings while the rate case is pendent.   The Division believes that it is critical for the Commission to participate in the MSP discussions and, if the Commission either chooses not to participate or is precluded from participating, a meaningful discussion and analytical process will be significantly affected.

4.
The Division believes that the August 2009 report raises serious questions that should be addressed in a timely manner, but is concerned that addressing those issues within the context of this rate case may actually delay timely and equitable resolution of those issues.


5.
The Division believes the questions raised by the Company’s Preliminary 2009 study raise significant issues as to the continued reasonableness of the Revised Protocol.  The Division, within the MSP process, is addressing these issues.  Among other things, the Division intends to analyze the Preliminary 2009 study and alternatives to Revised Protocol that may be proposed by other states.  These issues are very complex and warrant a detailed analysis by the Division and other Utah parties before making recommendations to the Commission on the questions raised in its October 19, 2009 Order.  The Division has concluded that even if the Company had not filed its Motion, the Division would not be in a position to be able to adequately address the Commission’s questions by November 12, 2009.  Although the Division has had the Preliminary study for some time, it has only today received the work papers associated with that study.  These work papers are numerous and require careful study and analysis.  The Division also has not had the opportunity to ask data requests or otherwise determine the credibility and validity of the study and work papers.  This analysis seems even more critical when the Company has indicated that the study is only a preliminary estimate of the future. 


6.
The 2004 Stipulation on the MSP’s revised protocol, while providing for the withdrawal of parties, also commits the signatory parties and agencies (of which the Division is one) to make good faith efforts to reach consensus on future revisions to the revised protocol.  While the Division takes seriously its legal obligation to pursue just and reasonable rates in Utah, it is also bound to weigh the interests of all parties in this case (including Pacificorp’s) and has committed to use the MSP process to seek equitable resolution to inter-jurisdictional allocation issues that may arise.  The Division’s patience with this process will not be unlimited. We would expect to be able to apply any new allocation methodology – or perhaps the “rolled-in” method if it is found to be more appropriate than the revised protocol and if no resolution is agreed upon – in the next rate case expected to be filed in 14 months (January, 2011).  The Division therefore believes that this rate case is not the best venue for addressing MSP issues at this time.


7.
The Company argues in its Motion that the Preliminary 2009 study is so preliminary that it cannot be relied on as credible evidence for the Commission to make a decision.  It is unclear to the Division what remains to be done so that the Company could represent to the Commission that it believes the results of the Preliminary 2009 study are credible and can be relied on by the Commission as the Company’s best estimate of the future.  The Company’s indication that the study is so preliminary to raise issues of credibility raise additional concerns for the Division as to its ability to meet the Commission’s directive in its October 19, 2009 Order for the Division to answers the two questions by November 12, 2009.


8.
Since the Company has indicated that this study is preliminary, but, has not provided the Commission a date it will file a final study that it believes represents the future the Commission could require the Company to present a final 2009 study within a reasonable time.  In addition, the Commission could at this time make it clear that if the MSP process does not adequately and timely address the Commission’s questions, the Commission could institute a docket on its own Motion to address its questions raised its October 19, 2009 Order in a more complete manner then could be done within the context of this rate case, given the present time constraints.


9.
In conclusion, independent of the Company’s Motion, the Division does not believe it can adequately address the issues raised by the Preliminary Study within the context of this rate case.  Moreover, the Division believes that addressing the issues raised by the Study can best and most-timely be done initially outside of a litigated rate case.  Finally, the Division agreed to participate in the MSP process to resolve such issues.  For those reasons the Division supports addressing the Commission questions through the MSP process in a timely manner and, if needed, open a separate docket to consider those issues. In addition the Division would recommend that the Company file in timely manner the 2009 study that it believes best represent the future.


RESPECTFULLY SUBMITTED, this _______ day of October, 2009.
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