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The Utah Office of Consumer Services requests that the Commission decline to consider evidence offered by any party in pre-filed written testimony, in oral summaries, or in oral reply or responsive testimony, consisting of or relying upon the following:

(1) Net power cost updates offered by Rocky Mountain Power, Utah Association of Energy Users, the Division of Public Utilities.  The Office has withdrawn the only net power cost update offered.  See Sur-Rebuttal Testimony of Philip Hayet, Page 3 to 4.
(2) Revised cost of service analysis and new class cost of service studies offered in the rebuttal testimony of C. Craig Paice and Scott D. Thornton. 

The Office contends that these updates and revisions do not conform to the Commission’s standards for using forecast test periods set out in Order Approving Test Period Stipulation, October 20, 2004, Docket No. 04-035-42.  The Office contends they are not allowed under the standards determined in Utah Department of Business Regulation v. Public Service Commission, 614 P.2d 1242, 1248 (Utah 1980).

Utah’s public utility regulatory scheme, the Commission’s procedural rules, and the Scheduling Order in this docket, are designed to allow the parties and the Commission to examine in a comparatively short time, highly complex issues using large volumes of the data and information necessary to apply sophisticated financial, commercial and statistical models and methods.  For this reason, and as an administrative body with judicial responsibilities, the Commission is not bound by the technical rules of evidence.  Utah Admin. Code R. 746-100-10 F. 1.  However, the Commission has the discretion to exclude non-probative or irrelevant evidence or to exclude relevant evidence if its probative value is substantially outweighed by the danger of unfair prejudice or confusion of the issues. Utah R. Evid. 402; Utah R. Evid. 403.  See also Ferguson v. Williams and Hunt, 2009 UT 49 ¶43.

The Commission defined the limits on the evidence to be considered in a general rate case in the August 11, 2008 Report and Order for Docket No. 07-035-93.  In rebuttal testimony, Rocky Mountain Power proposed updates to its forward price curve to mitigate regulatory lag and because updates are allowed in other jurisdictions.  Report and Order, page 50.   The Office contends that as in Docket No. 07-035-93, the Commission will find the proposed net power cost updates and the new cost of service studies are not timely and not well supported.  They come late in the process and do not pass the high standard of general reasonableness, consistency and appropriate matching of costs and revenues.  Report and Order, page 51.  The danger of unfair prejudice or confusion is readily apparent:  The new cost of services study causes a $22 million shift in cost responsibility to the residential class based upon unreliable data that is subject to significant error.  See Sur-Rebuttal Testimony of Daniel E. Gimble, 3 line 55 to 65; see also Sur-Rebuttal Testimony of Maurice Brubaker, page 8 line 6 to 11.
tc " " \l 3
While almost all evidence is prejudicial, when viewed in context and under the circumstances in which it is offered, including when it is offered, the probative value must be weighed against its unfair prejudice and likelihood to confuse or mislead.  Ferguson v. Williams and Hunt ¶47.  In this general rate case, in which the utility bears a heavy burden of proof, Rocky Mountain Power proposed rates based upon data, studies, forecasts and projections upon which the parties relied for five months.  Utah Department of Business Regulation v. Public Service Commission, 614 P.2d at 1246.  The updates and new data, studies and forecasts filed three week ago are not relevant to the filed case, or if relevant, are unfairly prejudicial and confusing.  The Office requests that the Commission decline to consider them.


RESPECTFULLY SUBMITTED this 4th day of December 2009.
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