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In response to the Office of Consumer Services’ (“OCS”) motion in limine served
 Friday afternoon, December 4, 2009, on the eve of hearing, the group of industrial customers whose names appear on this record and who are identified on the record as the Utah Industrial Energy Consumers (“UIEC”), submits this response to the Utah Public Service Commission (“Commission”).  

I. introduction

The Office has requested that the Commission decline to consider evidence offered by any party in any form on the following two issues:  (1) net power cost updates offered by Rocky Mountain Power (“RMP”), Utah Association of Energy Users (“UAE”), and the Division of Public Utilities (“DPU”); and (2) revised cost of service analysis and new class cost of service studies offered in the rebuttal testimony of C. Craig Paice and Scott D. Thorton.  OCS Br. 1-2.  The OCS argues that this drastic remedy is appropriate because it claims “the updates and new data, studies and forecasts filed three weeks ago are not relevant to the filed case, or if relevant, are unfairly prejudicial and confusing.”  Id. 3-4.  The OCS fails to meet its heavy burden of proof in demonstrating that the proffered evidence is irrelevant, or unfairly prejudicial or confusing.  There are other more reasonable and less drastic remedies available to the Commission, if indeed the OCS is entitled to relief, a position we think is unfounded.  Therefore, OCS’s request should be denied.

II. Exclusion of evidence under Rule 403 of the Utah  Rules of Evidence.

Though not set forth clearly, and lacking adequate support, the OCS appears to rely on Rule 403 of the Utah Rule of Evidence for support of its argument that the testimony on the above-stated issues be excluded.    

When dealing with the admissibility or exclusion of evidence under Rule 403, the presumption is usually in favor of admissibility.  State v. Kelsey, 2005 WL 3220274, *1 (citing State v. Dibello, 780 P.2d 1221, 1229 (Utah 1989).  In fact, the “‘exclusion of relevant evidence under Rule 403 is an extraordinary remedy to be used sparingly.’”  Woods v. Zeluff, M.D., 158 P.3d 552, 555 (Utah Ct. App. 2007) (quoting K-B Trucking Co. v. Riss Int’l Corp., 763 F.2d 1148, 1155 (10th Cir. 1985)).

The proper question is not whether the evidence is prejudicial, “but whether it is unfairly prejudicial, that is, whether it has an undue tendency to suggest decision on an improper basis.”  Utah v. Schwenke, --- P.3d ----, 2009 WL 4111781, *5 (Utah Ct. App.) (internal quotations omitted). Furthermore, “the mere fact that evidence possesses a tendency to suggest a decision upon an improper basis does not require exclusion; evidence may be excluded only if the danger of unfair prejudice substantially outweighs the probative value of the proffered evidence.”  Id.   

In this case, the OCS claims that the corrected load data is unfairly prejudicial because it causes a shift of $22 million to the residential class.  This argument is irrelevant to the standards of Rule 403.  

Prejudice can cut many ways in a matter such as this.  It has been shown that the cost of service study as originally filed relies on extremely faulty load data.  RMP has admitted and corrected some of its errors.  Not to admit the study on this revised evidence will result in the other classes, primarily Schedule 9, to unfairly bear a large share of the $22 million burden based on what is known to be an inaccurate cost of service analysis.  Indeed, the study as initially filed can be said to be unfairly prejudicial as well because it assigns costs to the industrial classes based on erroneous load data.  If there is a suspicion as to the reliability of the updated data, there is even more reason to suspect the originally filed data, to which RMP has admitted error.  

Therefore, instead of excluding extremely probative evidence, as encouraged by the OCS, the Commission should receive the evidence and allocate the increase in revenue, if any, in a way that avoids a prejudicial consequence; that is, evenly between the classes. 

III. Net Power Cost Updates


A general rate case is not like a cost adjustment mechanism.  Power costs in a general rate case are not tracked and cannot be treated the same as those of a cost adjustment mechanism.  This is not a true-up rate scenario, but a matter where credibility and burden of proof are at play.  


Also, the issue of retroactive rulemaking comes into play with after-the fact updates, so there is a legal issue regarding updates.
  Can such updates even be allowed.  With updates to the net power costs, we are also faced with the problem of the 240-day clock.  Therefore, additional time cannot be a remedy.


One possible remedy is one that is used in other jurisdictions, such as Nevada.  This is based on the premise that the utility has the burden of coming forward with its application with sufficient evidence to prove that its proposed rates are just and reasonable.  RMP has that same burden in Utah. 


Once the utility has come forward with its case, the intervenors are given the opportunity to investigate that evidence and, if necessary, to make a case that the utility’s proposed rate change is not just and reasonable.  The utility then must justify its filing and the intervenors have the burden of justifying their criticisms and proposed adjustments.  However, the utility cannot make updates to change its target.  It must plead its case as filed, and meet its burden of proof or fail.  Corrections are, of course, permitted, but not updates.  


Once the Commission has heard and reviewed all the evidence, it can reject the utility’s application in its entirety for failure to meet the burden of presenting a just and reasonable rate, or the Commission can make adjustments based on the evidence it has seen and heard, and then arrive at a new number for a just and reasonable rate.  But, in no event, does the Commission throw out evidence that is relevant to and probative of what is a just and reasonable rate.


The Commission should act similarly here.  RMP cannot update or change its original numbers, except to correct errors.  The Commission should take all evidence that is relevant and probative, including the proposals of other parties, and make a final decision of what constitutes a just and reasonable rate. 

IV. Revised cost of Service

With respect to cost of service, the Company is not the only party moving for a solution.  In other words, unlike the net power costs, there are proposals by a number of parties and the burden of proof is not solely on the Company.  Furthermore, the legislature has not put the cost of service portion of a case under the strict 240-day clock.

It has long been the Commission’s practice to allow parties to make corrections to errors.  In fact, in its Order dated November 12, 2009, the Commission ruled that where errors are discovered, a party should make the existence of an error known as soon as possible.  Order Denying Request to Strike and Extending Filing Date of Rebuttal Testimony at 4.  

The revised load data analysis and new class cost of service studies offered in the rebuttal testimony of RMP’s witnesses Paice and Thornton were filed to correct errors.  UIEC has long been arguing that there are errors in RMP’s studies.  The DPU witness Nunes pointed out several errors.  As a result, RMP made some corrections and submitted the new results in its rebuttal testimony.  Such error corrections should be encouraged.

RMP did not change any of its raw data, it merely changed how it calculated the outcome based on that same raw data.  It would be analogous to adding 2 + 3 and getting 6.  Instead of adding, it multiplied.  When RMP discovered its error, it went back and changed 2 + 3 to = 5, as it should.

While error corrections may prejudice the party against whom the numbers moved, so too the erroneous data will prejudice the party whose position is adversely affected by the failure to correct the errors.  Therefore, the remedy is to make the spread even across the classes.

Furthermore, if lack of time is the true complaint, then the correct remedy here is not to exclude the evidence related to cost of service, but rather to bifurcate the case.  There is no 240-day deadline as it applies to the cost of service portion of the case.  There are no policy concerns related to retro active ratemaking.  Because the revenue requirement must be determined by February 18, 2010, well in advance of the effective date of summer seasonal rates, May 1, 2010, there is time in this case to determine cost of service following determination of revenue requirement.  If the OCS wants rates that more accurately reflect the cost of service to the ratepayers, which is what should be everyone’s goal, then OCS should request more time to complete its analysis, not attempt to exclude relevant and probative evidence. 

CONCLUSION

Based on the foregoing, the UIEC requests that the Commission deny the OCS’s motion in limine and either bifurcate the cost of service portion of the case or spread any revenue increase equally among the classes.  

RESPECTFULLY submitted this 7th day of December, 2009.
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� Because the office of the Public Service Commission is closed on Fridays, and no other party is able to make a filing on a Friday, it is not clear when OCS filed its motion.


� How to address updates to net power costs is probably an issue best addressed in a rulemaking.
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