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Pursuant to the direction of the Commission in the above-referenced proceeding, the group of industrial customers whose names appear on this record and who are identified on the record as the Utah Industrial Energy Consumers (“UIEC”), submits this post-hearing brief to the Utah Public Service Commission (“Commission”).

INTRODUCTION TC \l "1"
The Commission held a hearing December 7, 8, 14–17, 2009, to address the revenue requirement and cost of service portions
 of Rocky Mountain Power’s (“RMP” or the “Company”) general rate case, and asked that the parties file post-hearing briefs.  The UIEC did not present testimony on revenue requirements, but supports the disallowances proffered by the Division of Public Utilities (“DPU”) and the Office of Consumer Services (“OCS”).    

BRIEF TC \l "1"
I. Revenue Requirement

A. Revenue Requirement Principles

Because the State has conferred on RMP the exclusive right to sell and distribute electricity, it is the duty of RMP to operate in such a manner as to give its ratepayers the most reasonable rate possible.  Committee of Consumer Servs. v. Public Serv. Comm’n, 595 P.2d 871, 874 (Utah 1979).  As a result, RMP bears a trust relationship to its retail ratepayers and must conduct its operations on that basis, not as though it were engaged in a private enterprise with no restrictions as to its income.  Id.  

Under the general concepts of public utility law, risk capital is provided by the investor, and it is this group that bears the risk of loss as developer of a public utility.  Id.  To ensure that ratepayers are protected from being exploited in the setting of rates, therefore, the Commission must determine what is a just and reasonable rate by applying a standard that is based on RMP’s cost of service.  Stewart v. Utah Pub. Serv. Comm’n, 885 P.2d 759, 767 (Utah 1994); see also KN Energy, Inc. v. FERC, 968 F.2d 1295, 1300 (D.C. Cir. 1992) (“All approved rates must reflect to some degree the costs actually caused by the customer who must pay them.” (internal citations omitted)).  This means that it is not reasonable for retail rate payers to be the underwriter for activities undertaken by the Company for which the ratepayers receive little or no benefit—in other words, the activities must be used and useful in providing utility service to the utility ratepayers.  Cf. Illinois Commerce Comm’n v. FERC, 576 F.3d 470 (7th Cir. 2009) (rejecting FERC pricing scheme where members would have to pay for facilities for which they receive no or trivial benefits); Okeson v. City of Seattle, 150 P.3d 556, 562–63 (Wash. 2007) (ruling that public electric utility lacked authority to use ratepayer money for offset contracts to mitigate greenhouse gas emissions because contracts served general function, not utility function, and there was no connection between amount paid by ratepayers and benefit received by ratepayers).  

It follows, therefore, that it is only to the extent the facilities developed are used and useful to the ratepayers that they can be included in rate base.  Committee of Consumer Servs., 595 P.2d at 874, 876 (also explaining that “the ratepayer only pays a return on that portion of the investment which is found used and useful in rendering the utility service” (emphasis added)); see also Utah Power & Light Co. v. Public Serv. Comm’n, 152 P.2d 542, 545–570 (Utah 1944) (providing detailed discussion of the development of substantive constitutional law and Utah law regarding rate legislation and noting that “the public should not in any event be forced to pay rates based on the amount paid in by stockholders unless the amount paid is represented in properties used and useful in serving the public”).  

Finally, at least as applicable in the instant case, a determination of whether a rate increase is just and reasonable must include a prudence review.  Committee of Consumer Servs. v. Public Serv. Comm’n, 75 P.3d 481, 486–87 (Utah 2003).  The Commission’s evaluation of prudence in rate making proceedings is based on the reasonableness of the Company’s decision in view of the information available at the time the decision is made.  In re Questar Gas Co., Docket No. 08-035-02, 2009 WL 2496648, *12, March 31, 2009.  The capital costs must be evaluated twice:  first, when it is initially incurred to determine whether the cost of the investment in its initial phase is prudent; and second, during the course of the life of the asset to determine whether it continues to be used and useful. 

There are two situations in this case where the Company is claiming that it should recover for costs that fail to meet these principles:  hydro facilities and third-party wind resources.  The remedy in both situations is to either impute revenue to the utility equal to the costs incurred in providing the services, or to disallow costs in excess of the revenue received from these activities.

1. Hydro Facilities

One situation whereby the Company’s claims for recovery violate basic ratemaking principles involves the costs associated with the St. Anthony and Cline Falls facilities.  These are hydro facilities that have been discontinued or abandoned and used only for the purposes of providing irrigation water.  The DPU proposes that the costs associated with the St. Anthony and Cline Falls facilities be removed.    

As the DPU’s witness Matthew Croft testified:

[T]he Company stopped operating the Cline Falls facility and does not receive any power from it. . . . Associated with the Cline Falls facility is a lease agreement with the Central Oregon Irrigation District.  The Company plans to uphold this lease until 2013 and then allow it to expire.  The Company may have a lease agreement in place, but rate payers no longer receive a benefit from this low cost resource.  Similarly the St. Anthony facility is being operated to meet a separate obligation with no benefit to rate payers.  St. Anthony is currently being operated to provide water to the Egin Irrigation Canal (EIC).  The Company is obligated to share the costs of the EIC, but since the facility has a damaged turbine, it is not generating power and as stated in the Company’s response to DPU data request 45.3, the facility does not benefit downstream generating facilities.
DPU Ex. 7.0SR, Croft Test. 5:77–6:93.  The Company’s justification is that removal of these costs would exempt Utah ratepayers from the cost of non-power generating investments required by a FERC license.  RMP Ex. __, McDougal Reb. Test. 59:1288-1295.  This ignores the basic principles of rate making.

The St. Anthony and Cline Falls facilities are no longer being used to provide utility service to Utah ratepayers.  Their costs are no longer related to RMP’s costs for providing service.  Therefore, under Utah law, the Commission should exclude from the revenue requirement those costs associated with the St. Anthony and Cline Falls facilities.  Regardless of whether the projects were initially considered prudent investments, these facilities are no longer used and useful in rendering utility service to the Utah ratepayers.  If at some future date they are put back into use to render utility service to Utah ratepayers, then at that time, their associated prudent costs would be recoverable.  However, at this time, as a matter of law, their costs can no longer be imposed on Utah ratepayers.

2. Third-party Wind Resources

RMP engages in at least three different types of transactions involving wind resources:  third-party wind providers for whom RMP wheels power, third-party wind providers from whom RMP purchases and uses power, and RMP’s own wind resources from which RMP may sell power
 to others or use itself.  Associated with all these wind resources are costs that may not have been truly known and understood when wind was developed.  As explained in further detail below in subsection II.D.2, the true impact of wind on a utility’s system is not very well understood and there may be many more charges associated with wind as a resource that could call into question the prudence of the decision to use certain wind resources.  Were some of these associated charges known and understood during the decision-making process and not disclosed, or were they simply unknown?  Should certain charges be borne by the wind resource providers, or by the shareholders, or by the ratepayers?  Should RMP have a tariff by which it charges a third-party wind provider for the costs of interconnection, integration, frequency mitigation,
 etc.? 

In this case, the Company proposes to recover from retail ratepayers the costs incurred as a result of purchases from third-party wind resources.  RMP Ex. __, Duvall Dir. Test. 16:346-350.  Under utility rate making principles, it is unreasonable to charge retail ratepayers for the costs incurred to provide transmission service for third-party wind providers when the ratepayers receive no benefits, or only benefits that are trivial in relation to the costs sought to be shifted to them.  This certainly applies to the situation where RMP merely wheels power for third parties,
 but it may also apply to wind power it bought from third-party providers.  

As the Company acknowledged during cross examination, to justify charging Utah ratepayers for costs not captured in GRID’s determination of net power costs, the Company bears the burden of proof in establishing that these additional costs are justified.  Hr’g Tr., vol. III, 476:23-477:19, Dec. 14, 2009.  However, as demonstrated during cross examination, the Company was not able to meet that burden as it relates to certain third-party wind resource costs.  Any benefits Utah ratepayers may receive as a result of the Company’s transmission of such energy is either non-existent or trivial in relation to the costs RMP seeks to shift to them as a result of these transactions.  Id. at 473:23-474:23; 477:20-496:21. 

When BPA transmits wind for PacifiCorp, BPA charges PacifiCorp for that service.  RMP Ex.__, Duvall Dir. Test. 16:349-350; Hr’g Tr., vol. III, 476:5-7, Dec. 14, 2009.  To be prudent, PacifiCorp (or RMP) may need to charge the third-party provider the associated costs for wind that RMP transmits.  A just and reasonable rate for Utah ratepayers must be based on prudent cost decisions and reflect to some degree the costs actually caused by the Utah ratepayers.  Not all of the third-party wind resource costs can be said to fall into this category.

B. Renewables Contract with Nevada Energy

On December 14, 2009, during cross examination of RMP’s witness Mr. Duvall, the UIEC offered into the record UIEC Confidential Exhibit Cross No. 1, which included a contract for renewables between the Company and Nevada Energy.  It was established during the hearing that the contract was executed on October 21, 2009, and included sales to be made to Nevada Energy for 60,000 MWh to be sold in December of 2009 and 727,000 MWh in 2010.  Hr’g Tr., vol III, 500:12-17; 501:17-502:4, Dec. 14, 2009.   However, the revenue from these sales were not included in the Company’s updates to net power costs even though the contract was executed prior to other updates proposed by the Company.    

The method of calculation for this adjustment is set forth in the cross examination testimony of Mr. Falkenberg at vol. IV, 693:18 to 694:5, December 15, 2009, which was filed with the Commission on December 22, 2009, in response to the Commission’s data request.  The price relied on is the Intercontinental Exchange Index, which is attached as Ex. A.
  

As discussed below in Section III, the OCS has moved for the Commission to strike all updates to net power costs and the cost of service study, but the UIEC opposes the OCS’s motion.  If the Commission decides to accept updates it considers timely, the UIEC asks that the Commission include the revenues associated with the Nevada Energy contract with those updates.

C. Natural Gas Hedging

RMP explained the details of its natural gas hedging strategy in a confidential presentation in Docket No. 09-035-21.  

As a result of RMP’s strategy, regardless of whether the market price is higher or lower than the swap price, RMP effectively pays the swap price.  RMP pays the index price to the supplier of physical natural gas.  If its index price is lower than the swap price, RMP would pay the difference to the counter party on the swap transaction.  If the index price is higher than the swap price, the counter party pays the difference to RMP.  The swap transaction with its fixed price protects from upswings in the market prices, but does not provide RMP with the opportunity to benefit if market prices turn out to be lower than the swap price.  UIEC Ex. 1.0D, Brubaker Test. 35:16-40:14; DPU Ex. 12.0, Wheelwright Test. 1:16-15:378.

In this case, it appears that RMP’s strategy has left RMP without the opportunity to benefit from lower market prices.  In fact, based on the testimony of RMP’s witness Mr. Duvall, RMP’s strategy resulted in a cost that exceeded market prices by $174 million.  Id.; Hr’g Tr., vol III, 509:15-510:4.

To balance the objectives of minimizing the cost of supply, minimizing retail price volatility, and maximizing the reliability of supply over the long term, RMP should implement a call option arrangement, as many other electric utilities with significant market exposure to natural gas and electricity prices use.  UIEC Ex. 1.0D, Brubaker Test., 35:15-40:14.

DPU’s witness Mr. Wheelwright explained that the DPU has three major concerns with RMP’s hedging strategy:  (1) it makes RMP unable to take advantage of short- or even intermediate-term changes in markets, which can mean missed opportunities to benefit ratepayers; (2) it wrongly assumes that gas and electricity prices will always move in close tandem, and that gas and electric swaps must be conceptualized together; and (3) it has not been scrutinized or approved by the regulators.  DPU Ex. 12.0, Wheelwright Test. 6:166-10:269.  As a result, the DPU recommends an investigation into RMP’s hedging strategy.  Id. at 16:391-17:415.  

In response to criticism of its hedging strategy, RMP’s witness Mr. Duvall admitted that RMP’s strategy is intended to produce the lowest cost for ratepayers, but testified on cross examination that it was his impression that intervenors in Utah rate cases have heavily criticized options.  Hr’g Tr., vol. III, 513:9-17; 518:23-519:2, Dec. 14, 2009.

Based on the foregoing, the UIEC agrees with the DPU that there should be a thorough investigation into RMP’s hedging strategy and the use of alternative acquisition strategies, including the use of call options.  The UIEC asks that the Commission order guidance on how such an investigation should take place, in what docket, and establish a schedule.
 This should be completed before RMP is allowed to recover for any further losses as a result of its hedging strategy.   

D. Conclusion

Based on the foregoing and in addition to the disallowances proposed by OCS and DPU, with respect to revenue requirement, the UIEC recommends that the Commission include the revenues associated with the Nevada Energy renewable contract in its calculation of net power costs; that the Commission exclude the costs for the St. Anthony and Cline Falls hydro facilities; and that the Commission exclude costs associated with the interconnection, integration, and impact mitigation of third-party wind resources for whom RMP transmits power.

In addition, the UIEC recommends that the Commission order that before any future rate increase is granted there must be an investigation into the allocation of the costs associated with the integration, interconnection, and impact mitigation of wind resources, both third party and RMP-owned, including consideration of whether a tariff should be implemented for such costs.  Also, that the Commission order guidance on conducting an investigation into RMP’s hedging strategy and the use of alternative acquisition strategies, including the use of call options, in what docket that investigation should take place, and establish a schedule.  The investigations into these matters should be completed before the recovery of these costs are considered in any future rates.

II. revenue allocations

A. Rate Spread Principles

As explained above, for a rate to be just and reasonable, it should be based on RMP’s cost of service to the maximum extent practicable.  Stewart v. Utah Pub. Serv. Comm’n, 885 P.2d 759, 767 (Utah 1994); see also KN Energy, Inc. v. FERC, 968 F.2d 1295, 1300 (D.C. Cir. 1992).  This also prevents preference and discrimination as between classes of customers and customers within a class.

Allocation of revenue requirements among classes is necessary because some costs can be specifically associated with the use of particular facilities to provide service to particular classes; some costs tend to be seasonal; and still other costs are joint or common among classes and should be allocated based on a rational, justifiable basis.  Utilities generally use a cost of service study employing a three-step process to perform this allocation.  The three steps are functionalization, classification, and allocation, and are employed to attempt to recognize the way a utility provides electrical service and assigns cost responsibility to the groups of customers for whom those costs were incurred.  RMP Ex. __, Paice Dir. Test. 4:90-5:94.

A necessary predicate to a valid cost of service study is accurate load data and informed functionalization, classification, and allocation.  Where neither an accurate load study nor informed functionalization, classification, or allocation decisions are present, such as has occurred in this case, the law provides a presumption to aid in decision making.  That presumption arises from the filed rate doctrine.

Under the filed rate doctrine, “the tariffed rates ‘must be charged and paid regardless of mistake, inadvertence or contrary intention of the parties.’”  International Telecomms. Exch. Corp. v. MCI Telecomms. Corp., 892 F. Supp. 1520, 1541 (N.D. Ga. 1995) (quoting American Transp. Lines, Inc. v. Wrves, 985 F.2d 1065, 1067 (11th Cir. 1993)) (noting that under the filed rate doctrine, even claims for fraud or intentional misquotation have been rejected);
 see also Allen v. State Farm Fire & Cas. Co., 59 F. Supp. 2d 1217, 1227 (S.D. Ala. 1999) (noting that the filed rate doctrine prohibits a party from recovering damages measured by comparing the filed rate and the rate that might have been approved absent the conduct in issue); Bauer v. Southwestern Bell Tele. Co., 958 S.W.2d 568, 570 (Mo. Ct. App. 1998) (noting that a tariff that has been approved by the Public Service Commission becomes law and has the same force and effect as a statute); Utah Power & Light Co. v. Public Serv. Comm’n, 152 P.2d 542, 552 n.4 (Utah 1944) (noting that it is not the theory “but the impact of the rate order that counts. . . . The fact that the method employed to reach that result may contain infirmities is not then important.”); In re Columbia Gas Transmission, LLC, 129 FERC ¶ 61,037, 2009 WL 3320528, ¶ 27 (Oct. 15, 2009) (noting that under the filed rate doctrine, a regulated utility cannot charge a rate different from that which is on file, and under the rule against retroactive ratemaking, “which derives from the filed rate doctrine,” the Commission is prohibited from adjusting current rates to make up for previous over-or under-collections of costs in prior periods).

In Docket No. 08-035-38, the Commission approved rates pursuant to a settlement of the parties.  That approval established rates, which under the filed rate doctrine are presumed to be just and reasonable.  One cannot drill through those rates and question the facts or circumstances used to make those rates.  Those rates established rate relationships and levels, and on the record in this case, those are the only defensible basis for rates going forward.
  Accordingly, the UIEC advocates a uniform spread of rates to each class and each element of the rates as the best available alternative as between classes in this case. 

B. Load Data

The accuracy of the load data and the cost of service study protocol itself are highly questionable.  As Mr. Brubaker demonstrated in his pre-filed testimony and his testimony at the hearing, because RMP’s jurisdiction is composed of the class loads, one would expect the sum of the class demands at the time of the jurisdictional peaks the Company uses in its class cost of service study (bottom up determination of class loads) to be fairly close to the jurisdictional number it calculates for purposes of allocating costs to Utah (top down jurisdictional determination of peak).  UIEC Ex. 1.0D, Brubaker Test. 4:16-18:6; Hr’g Tr., vol. VI, 1042:8-1051:24, Dec. 17, 2009.  If there are unexplained differences of significance,
 either the class load data of the cost of service study is wrong, or the jurisdictional numbers are wrong and there is too much cost being allocated to Utah.  Id.
If one looks at the data for the twelve-month period ending September 2000 in Docket No. 01-035-01, this comparison shows a fairly good correspondence between the two.  Id.  However, as time has progressed, the differences have grown substantially.  Id.  In particular, in the summer months the class loads are far short of the jurisdictional peaks that the Company has calculated and used to allocate cost to Utah.  Id.  In fact, as demonstrated on page 1 of UIEC Ex. 1.2D and page 2 of UIEC Ex. 1.1D, which are displayed below, the differences predicted for the twelve months ending June 2010 are about eight or ten times in magnitude greater than they were back in the twelve-month period ending September 2000 in Docket No. 01-035-01.  Id.
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Mr. Craig Paice testified in his direct testimony supporting RMP’s application that there was no difference in the methodology of the cost of service study as originally filed in this case from that of the study previously filed with the Commission in Docket No. 08-035-38.  RMP Ex. __, Paice Dir. Test. 2:40–42.  However, in the Company’s rebuttal testimony, it admitted that the approach it used to select load research results “did not properly characterize the class peak relationships among the classes.”  RMP Ex. __, Paice Reb. Test. 2:37–3:48; RMP Ex. __, Thornton Reb. Test. 6:107–8:155.  Furthermore, in testimony at the hearing, RMP’s witness, Mr. Scott D. Thornton admitted that the methodology used in the original filing in this case has been used since RMP began filing forecasted rate cases, which was 2004.  Hr’g Tr., vol. V, 769:5-13, Dec. 16, 2009; vol. VI, 1044:11-12, Dec. 17, 2009.  

Therefore, the errors discussed by RMP also occurred in the 2008 case and in preceding cases at least back to 2004, so a one-year comparison can provide no comfort.  Instead, it demonstrates that the studies used for the 2008 and 2009 cases were both wrong.

RMP corrected some of these errors and suggested a revised cost of service study in its rebuttal.  However, while RMP’s adjustments to class load data has reduced the disparities between the jurisdictional peaks and the sum of the class loads in most months, the disparities are not eliminated and RMP has not adequately explained the reasons for the remaining disparities.  As shown below in UIEC Ex. 1.1SR, it is notable that the class loads in the important summer months of July and August are still between 350 and 400 MW lower than the jurisdictional peak, and the disparity in October increased from 265 MW to 999 MW after RMP’s adjustments.  Therefore, it is likely true that there are still additional undiscovered errors.  UIEC Ex. 1.0 SR, Brubaker Test. 4:9–7:11; 7:18–8:16; Hr’g Tr., vol. VI, 1042:8-1051:24, Dec. 17, 2009.
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One source for the problems with the load data may be the sample size and strata used to obtain peak load data for the non-metered classes. Mr. Nunes testified on behalf of the DPU that over the last several rate cases and for this case the estimates from the Company’s load data samples for the non-metered classes do not appear to be meeting the required PURPA standard.  DPU Ex. 9.0, Nunes Test. 13:187-192.  Mr. Nunes also testified that while the Company adjusts the resulting load profiles of each class by a constant percentage for each month so that the estimated total energy equals the forecast energy for the class, this does not assure that the class demands, which are the output of load research for cost of service purposes, are accurate.  Id. at 19:246-249.  Mr. Nunes recommended that RMP adjust the sample design to produce greater precision than reflected in the PURPA standard, adjust the stratification process, either by increasing the number of strata or stratifying using different variables, perhaps in addition to billed energy, the current stratification variable, variables such as location within the service area, home age, housing density, seasonality of energy usage, and other factors, and that an investigation be made to determine the cause of the poor performance of the Company’s load research program relative to the PURPA standard and to develop solutions to produce more reliable load estimates for cost of service and related studies.  Id. at 20:256-21:279.  

One cause of the inaccuracies, therefore, could be in the sampling, the extension of the sampling, the forecasting based on the sample results, the strata used, the amount of strata or the types of strata or a combination of all these.  It is most likely a combination of all these.  Even though RMP has begun to implement new sampling, it is likely more problematic than the old sampling.  Mr. Nunes testified that to increase accuracy, both sampling and strata should be increased.  Id. at 20:255-271.  However, in its new sampling, RMP has decreased the strata, and with the increase in population, the sampling is proportionally decreased. 

Furthermore, as explained by Mr. Brubaker, the load research samples used to estimate the loads of Schedule 1, Schedule 6 and Schedule 23 are very old and do not represent the current characteristics of these customers in Utah.  UIEC Ex. 1.0D, Brubaker Test. 4:16-18:6.  In addition, the RMP load data for classes is not properly adjusted for weather conditions to reflect true “peak making” weather.  Therefore the loads of weather-sensitive customers such as residential and small commercial are not properly reflected in the allocations.  Id.  

The originally-filed class load data is not sufficiently accurate for use in allocating costs and the revised class load data is also not sufficiently accurate for use in allocating costs.  For the purposes of this case, the rates established in Docket No. 08-035-38 are presumed, under the filed rate doctrine, to be just and reasonable.  The current case addresses RMP’s application for an increase in those rates.  Based on the record in this case, the Commission should order that an equal percent of any increase in revenue requirement be assigned to each rate schedule.

The UIEC also suggests that the Commission issue guidance for developing load data for future cases before any future rate increases.  We know that the weather adjustment to the load data is inadequate to reflect the weather induced peaks.
  We know that the sample size and strata may not be adequate to produce confidence in the load data to an acceptable level.  We know that the method of forecasting, especially peak matching, has problems.  We know that the bottom up determination of class loads should be fairly close to the top down jurisdictional determination of peak.  We also know that implementing smart meters,
 even on a limited basis, could greatly improve the accuracy of the information on which RMP relies for its cost allocations, rate design decisions, and DSM effectiveness decisions.  These are not problems that can be solved by merely taking new samples.

C. Lack of Articulation between Rate Schedules

Another serious problem discovered in the conduct of the Company’s cost of service study is the way it has lumped together a number of rate schedules for purposes of the study.  As explained in Mr. Brubaker’s testimony, RMP’s study has lumped together Schedules 1, 2, and 3 for cost analysis purpose and has also lumped together Schedules 9 and 9A.  UIEC Ex. 1.0D, Brubaker Test. 5:3-13.  Therefore, there is no separation of the commercial, industrial and public authority customers for cost analysis.  This lack of articulation by rate schedule and customer type makes the cost of service studies less useful for establishing revenue requirements for individual tariffs and makes the appropriate rate design decisions impossible.  Id.
In his rebuttal testimony, RMP’s witness Mr. Griffith testified 

[T]he tariff qualifications focus upon cost-causation similarities.  The rate qualifications assure that two similarly situated customers with the same load size and service characteristics, the same voltage levels, and the same load factors will pay the same price regardless of business type.  Given that they present the same electrical service and cost characteristics to the utility, it is only fair that they should pay the same price, regardless of business type.
RMP Ex. __, Griffith Reb. Test. 4:91-5:98 (emphasis added).

In response to UIEC Data Request No. 11.6, RMP provided information showing the average load factor of Schedule 9, the range of load factors for the customers in the schedule, the average size for customers in the schedule, and the range of sizes for customers in the schedule.  UIEC submitted this data response during the hearing as UIEC Confidential Exhibit Cross No. 9.  In response to questions regarding this exhibit during the cross examination of Mr. Griffith, it was disclosed that during the twelve-month test period, there were customers in the Schedule 9 analysis with loads ranging from 35 kW to 42,000 kW.  Hr’g Tr., vol. V, 852:1-23, Dec. 16, 2009.  The schedule also included customers with load factors ranging from 6% up through the 90 percentiles.  Id. at 852:24-853:6.  

This wide disparity results in inaccurate costing information.  Therefore, the UIEC recommends that the Commission order RMP to follow its stated tariff qualifications when performing its updated cost of service study, grouping customers with the same load size, voltage levels, and load factors. 

D. Functionalization, Classification, and Allocation

1. Functionalization & Classification

Few functionalization or classification decisions remain in dispute.  It appears there is general agreement on the functionalization and classification of the rate base asset values and costs.

2. Allocation

In this case, there are three fundamental allocation issues:  (1) the allocation of wind; (2) should the peak allocator be 3 CP or 12 CP; and (3) should some fixed costs be allocated to variable costs.

a. Allocation of Wind

Mr. Mancinelli has testified on behalf of the DPU that wind resources should be allocated as 100% energy-related.  DPU Ex.5.0, Mancinelli Test. 5:72-83; 16:295-17:315.

While it may be tempting to allocate wind as energy, when one closely evaluates wind as an electricity resource, one discovers that wind is not well understood, and thus not so easily allocated.  To date, the selection of wind as an electricity resource has not been driven by technology or economics.  Instead, its selection as a resource has been driven by tax policies and renewable portfolio standards (“RPS”) statutes that mandate “green resources.”  Therefore, it cannot be evaluated on the same basis as other resource decisions.

The impact of wind on system costs and system stability is only now beginning to be understood.  Wind integration costs are an issue in this case; not only the magnitude of those costs, but whether they should be recoverable, and whether there are any mitigation strategies that could be used to reduce them.

The impact wind has on system stability
 is now under discussion at NERC.  In its April 2009 report, Accommodating High Levels of Variable Generation, NERC noted that the integration of wind will change the way the bulk power system is planned and operated.  NERC has undertaken to conduct additional studies on technical issues including power flow and stability modeling, consistent and accurate calculation and forecasting of variable resource availability, and advancing proposed upgrades to the transmission grid across North America, as well as evaluating existing NERC reliability standards in light of new system requirements and developing new tools needed to improve system operator awareness of and communication with variable resources.  This includes who should bear the costs of these changes.  http://energy.ihs.com/News/utilities/2009/nerc-wind-solar-grid-042609.htm.

To mitigate the adverse impact of wind on frequency and on integration costs, various wind curtailment strategies are being developed.  It has recently been reported that the Bonneville Power Administration (“BPA”) is tying wind curtailment to the amount of available reserves.  BPA can require wind generators to curtail after 90% of reserves have been deployed, and then it requires wind generators that have overscheduled to reduce generation to a specified level.  Wind generators that have under-generated have their schedule curtailed to actual levels, plus the allocated amount of reserve.  SNL Energy, Power Week West, Report:  Grid operators vary approach to wind curtailment strategies, vol. 7, issue 49, Dec. 14, 2009.

As mentioned above in subsection I.A.2, in light of these questions and the additional costs not generally considered in resource prudency decisions when initially made, some may later question the prudency of a wind investment.
  Similarly, one may ask if the Nevada Energy contract considers these costs and is thus properly priced.  Were the costs known, but not disclosed, or were they unknown and an error?  Some may also argue that the costs of wind should be borne by the wind generators as a cost of production.     

In light of this uncertainty about the nature and cost of wind as an electricity resource, the allocation of wind as 100% energy-related is premature.  Further analysis is required as additional costs become apparent.  The question of who should bear these costs must be confronted and carefully evaluated.  Pending further study and understanding, however, the fixed costs of wind resources should continue to be allocated in the same manner as other generation resources.
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b. 3 CP for Peak Allocator
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It is unquestioned that RMP’s Utah jurisdictional load is becoming more seasonal.
  As demonstrated by the exhibits below, which were also provided in Mr. Brubaker’s direct testimony, the summer demands on the system are now dominant.  It is the summer peak load, and the growth in it, that is the driver for adding capacity to the system.  Utah clearly has a dominant summer peak demand.  UIEC Ex. 1.0D, Brubaker Test. 20:17-21:9; UIEC Ex. 1.4D; UIEC Ex. 1.0SR, Brubaker Test. 8:18-9:6.

Furthermore, Dr. Abdulle testified on behalf of the DPU that he performed an analysis of monthly peak loads for the purpose of determining if loads in particular months were significantly greater than the loads in other months.  DPU Ex. 15.0R, Abdulle Test., 4:49-9:145.  On page 9 of his testimony, Dr. Abdulle concluded that the peaks for June, July, and August are statistically significantly greater than the average coincident peaks for the other months of the year.

Even DPU’s witness Mr. Mancinelli admitted that seasonality should be considered in making allocation decisions, and specifically recommended the use of seasonal generation allocation factors.  See, e.g., DPU Ex. 5.0, Mancinelli Test. 11:214-14:254; DPU Ex. 5.0SR, Mancinelli Test. 24:429-26:459.  

Nonetheless, due to the uncertainty of the data in this case, the UIEC recommends that in this case a uniform spread be ordered along with guidance on how to select the coincidental peak allocator for future cost of service studies.

c. Fixed Costs as Variable Costs

The jurisdictional allocation methodology, which requires 75% demand and 25% energy allocation for generation and transmission, need not, and in this case should not, be used for the class cost of service allocation.  The allocation of fixed costs for generation and transmission at 25% on energy is derived from a methodology that has evolved over time and represents a compromise among the various state interests.  UIEC Ex. 1.0SR, Brubaker Test. 9:17-11:7.  In fact, RMP acknowledged this in response to a data request from UIEC:

The choice of the 75% demand 25% energy classification for generation and transmission plant was the last allocation decision made by PITA after the merger.  The PITA analysis indicated that a wide range of demand and energy classification could be supported on a technical basis.  The demand energy classification was the swing issue employed to balance the sharing of merger benefits between all the states and 75% demand 25% energy was selected because it produced an overall cost allocation result that was acceptable to all the states.
Id. at 10:26-34.

Nevertheless, the DPU’s witness Mr. Mancinelli advocates this allocation.  He strictly adheres to the inter-jurisdictional generation allocation of 25% of the fixed costs to energy, except when he chooses to depart for wind, and then he offers no plausible justification for this lone exception.  UIEC Ex. 1.0R, Brubaker Test. 8:1-5. 

Mr. Mancinelli argues that RMP uses an inconsistent approach to allocating costs to the rate classes when compared to how costs are allocated between jurisdictions in the Jurisdictional Allocation Model (“JAM”).  He states that the allocation factors used in the JAM dictate important information related to the underlying cost drivers (or cost classification) that should be in alignment with class allocation factors used in the RMP cost of service analysis. He claims that in certain cases, class allocation is inconsistent with the underlying cost classification set forth in the JAM allocation.  DPU Ex. 5.0, Mancinelli Test. 4:58-5:71; 6:95–14:254.  As a result, the DPU recommended several adjustments to improve the consistency of the cost allocation between JAM and the RMP cost of service model.  Id. at 14:258–59; DPU Ex. 5.5.  Mr. Mancinelli did temper his position later in surrebuttal, however, by admitting that with “respect to the application of allocation factors, there can be some flexibility within the boundaries of cost classification.”  DPU Ex. 5.0SR, Mancinelli Test. 7:110-112.

As pointed out by Mr. Brubaker, however, the reliance on the inter-jurisdictional allocation method in this case is not appropriate.  UIEC Ex. 1.0R, Brubaker Test. 5:16–6:2.

As every participant to this proceeding is aware, the jurisdictional allocation method has evolved over time and is the product of trying to accommodate concerns of a wide variety of parties.  There is not necessarily any “cost causation” basis to this study.  Rather, inter-jurisdictional allocations have become more of an effort to provide the utility with an enhanced opportunity to collect 100% of its costs across all jurisdictions, while still accommodating particular jurisdictional priorities and preferences.
In addition, load shape difference between classes with a state are far greater than differences in load shape between jurisdictions.  What is an acceptable compromise at the jurisdictional level because of a small impact creates large inequities when applied to classes with widely varying load patterns.  Thus, reliance upon an inter-jurisdictional allocation method as a basis for the class cost of service study is inappropriate.
Id.  

Furthermore, the Commission explicitly declined to adopt the JAM methodology for class cost of service in its 2004 order of Docket No. 02-035-04, when it stated:

Regarding the issue of the impact of the Stipulation and the Revised Protocol on customer classes, the Committee, PacifiCorp and UAE agree the record in this docket is not fully developed on this issue and the Order in this case should not try to resolve it.  We concur.  We further conclude the Revised Protocol only addresses interjurisdictional cost allocation which means class cost of service will be dealt with in other dockets such as general rate cases.
UIEC Ex. 1.0R, Brubaker Test. 5:1-15 (emphasis added).

Even though Mr. Mancinelli insists that the JAM be used as the basis for his recommended cost of service allocations, he never addresses the fact that the JAM decisions were based on political motives and not cost causation evaluations.  Mr. Mancinelli states that “[g]etting the cost of service correct is a matter of accurately developing various allocation factors and then properly applying these allocation factors to all aspects of the revenue requirement,” yet he never addresses the fact that this is not how the allocation factors were developed for the JAM.  DPU Ex. 5.0SR, Mancinelli Test. 9:154–164.  In fact, Mr. Mancinelli admits that he “focused exclusively on the application of existing allocation factors and did not review the underlying calculations.”  Id. at 9:163–164.  Therefore, his recommendations are based on a blind assumption, which is in error, that the JAM results were determined through an accurate allocation based on cost causation.  Based on this analysis, or lack thereof, the DPU advocates making adjustments to the cost of service allocation and classification factors so that they will be consistent with the JAM allocation and classification factors, which have little or no relationship to cost causation. 

Another important reason the Commission should not adopt the JAM methodology for class cost allocation relates to the difference in load characteristics among customer classes within a state.  As Mr. Brubaker pointed out, while there are differences in load characteristics among state jurisdictions, those differences are not nearly as great as the variation in load characteristics among customer classes within a state.  Therefore, what may be a tolerable compromise for the jurisdictional level is totally inappropriate for allocation among customer classes within a state jurisdiction due to the large difference in impact.  UIEC Ex. 1.0R, Brubaker Test. 6:8-20; UIEC Ex. 1.6D.  This is clearly shown in UIEC Ex. 1.6D below.
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On November 9, 2009, the Commission issued an order indicating that certain inter-jurisdictional allocation issues must be addressed and the reasonableness of any allocation must be established prior to the Commission’s approval of any future change in RMP’s rates.  On November 25, the Commission issued an order clarifying that this directive did not apply to the instant case, but that does not negate the Commission’s expressed concern about the reasonableness of those allocation factors.

There is clearly concern regarding the reasonableness and fairness of the JAM allocations.  Making adjustments to the cost of service allocation and classification factors so that they will be consistent with the JAM factors when that information is suspect makes no sense and would be a grave mistake.

The OCS’s witness Mr. Chernick acknowledges that the 75% demand and 25% energy allocation “was initially a compromise between Pacific Power and Light’s 50-50 demand-energy classification and the Utah Power and Light’s 100% demand classification, in place at the time of the PacifiCorp merger.”  OCS Ex.6.0D, Chernick Dir. Test. 16:336-341.  As a result, he advocates that under a peaker method, at least 50% of coal and wind generation resources and 50% of firm power purchases be allocated to energy.  Id. at 15:315-24:495.  As explained by Mr. Brubaker, however, this approach is fundamentally erroneous and internally inconsistent.
  UIEC Ex. 1.0R, Brubaker Test. 14:12-18:11.

A utility system is designed to achieve the lowest overall cost of serving the entire population of customers reliably, consistent with least cost integrated resource planning concepts.  To accomplish this, a utility builds that combination of facilities which is designed to serve the loads of all of its customers, at all times, at the lowest overall net cost, taking into consideration both the fixed capital costs and the variable fuel costs.  This defines the fixed or demand-related costs and the variable costs of the utility system.  The peaker method pretends that it would be possible to serve an entire utility system’s demand requirement using only peakers.  There is no such utility system in existence, which is likely because the fuel costs associated with such a system, if it could even exist, would not be cost-effective or prudent.  Id.  

The practical effect of Mr. Chernick’s recommendation is to increase the proportion of capital costs of base load generation facilities allocated to high load factor customers based on the theory that some additional dollars (above the cost of building a peaker) were incurred to reduce energy costs.  Yet, Mr. Chernick allows the lower load factor customers to share completely in the benefits of the lower fuel costs associated with these base load plants that he allocates disproportionately to high load factor customers.  Id.
To be consistent in his approach, Mr. Chernick should allocate more of the low cost energy to the customer classes that are allocated the higher share of capital costs.  In other words, instead of each customer class being charged the same cost per kilowatthour for energy, customer classes with above-average load factors (who would pay an above-average cost per kilowatt for capacity under Mr. Chernick’s theory) would be entitled to receive a correspondingly greater percentage of their energy from the base load facilities that, according to Mr. Chernick, would benefit them more.  Id.  Because Mr. Chernick makes no attempt to take into consideration the lower energy costs associated with the base load facilities that he proposes to disproportionately allocate to high load factor customers, his entire approach is internally inconsistent and should be rejected.
  Id.
Also, from a practical perspective, the allocation of fixed costs as variable costs introduces revenue instability to the utility.  As the utility’s sales vary, the recovery of its fixed costs varies, resulting in either a shortfall or a windfall.  This leads to arguments for decoupling.  See, e.g., Determination Concerning the PURPA Rate Design Standard at 7, Docket No. 08-999-05, Dec. 16, 2009.  Fixed costs should be allocated as fixed and variable costs should be allocated as variable.

In light of these uncertainties, the compromise of several years ago is inappropriate in this case.  The DPU has also recommended that this allocation method be re-evaluated.  See, e.g., DPU Ex. 5.0SR, Mancinelli Test. 28:497-499.  Therefore, the UIEC advocates a uniform spread of rates in this case and until the evaluation of the correct method for allocating costs can be completed. 

E. Transmission Allocation

Since the advent of independent generation, electrical systems have been treated either structurally or functionally as unbundled generation, transmission, and distribution business units.  With FERC Orders 888 and 889, certain steps have been taken to ensure there is no discrimination or favoritism between the unbundled retail functions and transmission functions so that the unbundled retail function is on an equal footing with independent generators when vying for transmission.  These steps include the actual structural separation of the transmission business unit from the generation and distribution business units or the use of contractual separations of the units, in conjunction with strong affiliate abuse rules.  

For example, MidAmerican Energy Company recently agreed to structurally unbundle itself so that it can participate in the Midwest Independent Transmission System Operator (“MISO”) organization.  In the case of PacifiCorp (RMP), the separation has occurred through a contract between the retail function and the transmission function.  See UIEC Cross Ex. 7.

In Utah, RMP and its predecessors have for several years unbundled the transmission function in their cost of service study, recognizing that the transmission function ought to be considered separately for costs.  The contract between RMP’s retail function and transmission function specifies the retail function’s entitlement to Network Integration Transmission Service
 under the Open Access Transmission Tariff (“OATT”) of the transmission function, and provides for payment for that service by the retail function to the transmission function.  The contract calls for payment on a kilowatt basis only.  No part of that contract calls for payment on an energy basis.  See UIEC Cross Ex. Nos. 7, 8. 

As DPU’s witness Mancinelli testified during his cross examination, when a contract exists for the provision of service, the costs should be allocated based on the terms of the contract.  Hr’g Tr., vol. V, 902:14-903:17.  Because there is no price set on energy for the transmission function, and because, as Mr. Mancinelli testified, allocation of costs should follow contracts where available, one must conclude that transmission costs should be allocated purely on a kilowatt basis as specified in RMP’s contract for transmission service.

In response to a data request, RMP stated that its current transmission rates are based on a 1994 historic test period.  UIEC Ex. 1.0SR, Brubaker Test. 18:22-23.  Therefore, the rates established in that FERC proceeding may be inadequate to compensate RMP’s transmission function for the transmission service it provides to RMP’s retail function.  However, this is no justification for making retail ratepayers underwrite the underpriced transmission service RMP’s transmission function is providing to independent generators and RMP’s retail function.  As explained by UIEC’s witness Mr. Brubaker, based on the terms of RMP’s (Pacificorp) transmission contracts, transmission should be allocated 100% on demand.  UIEC Ex. 1.0SR, Brubaker Test. 13:16-14:7.  

In examining the detail of Account 565, approximately 60% of the costs are incurred for services rendered by the BPA.  UIEC Ex. 1.0SR, Brubaker Test. 18:13-19.  In light of Utah’s diminished share of hydro resources, the UIEC strongly recommends that the Commission direct the parties to give consideration to the purpose and use of the purchased transmission services when re-evaluating the jurisdictional allocation methodology.  Id.  

The UIEC also recommends that a uniform spread of any rate increase be allocated on a uniform basis and that RMP be given guidance for future allocation of transmission.  In particular, the UIEC recommends that the Commission direct RMP to allocate owned transmission 100% on demand, and that costs for transmission to serve Utah retail load be based on RMP’s OATT rate.   

F. InterJurisdicational Costs

As explained in more detail above in subsection II.B, the load data and cost of service study protocols in this case have been proven to be unreliable, and clearly, forecasting has compounded the risks that the class loads are not correct or that the jurisdictional allocation to Utah is not correct.  As explained in more detail above in subsection II.D, the allocation of generation costs on any basis has not been adequately considered on an interjurisdictional basis. With respect to wind, more needs to be understood.  Wind may become dispatchable and the costs of system stability and integration may be determined to best be borne by the wind provider.  System peaks are not accurately reflected by the weather adjustments, and some jurisdictions, such as Washington, are addressing this.  Supra note 9 at 19.  Resources are being selected for political reasons rather than cost.  Based on all these uncertainties, at this time, there should not be any changes in either the jurisdictional allocation of costs, nor should the jurisdictional allocations be substituted for existing interclass allocation procedures.

G. Conclusion

Based on the foregoing, with respect to revenue allocation, the UIEC recommends that the Commission order that an equal percent of any increase in revenue requirement be assigned to each rate schedule; that the Commission order that before any future rate increase is granted that there be an investigation into RMP’s cost of service study for development of more accurate load data, including effects of forecasting adjustments, weather adjustments, sample size, strata, differences in class loads compared to jurisdictional peaks, and smart meter technologies; that the Commission order the cost of service study be disaggregated so that cost causation similarities such as load size, service characteristics, voltage levels, and load factors are adhered to in making the groupings for cost analyses; that the Commission investigate the cost causation of wind expenses; that the Commission order adoption of a 3CP method; that the Commission order an updated investigation of the allocation of costs for generation and transmission assets; that the Commission order adoption of 100% demand for transmission allocation in the future; and that the Commission order an investigation into the purpose and use of purchased transmission services and re-evaluate their allocation.

This information also informs rate design.  An appropriate rate design for any class cannot be effectively decided until this information is resolved.  Therefore, until this information is resolved and appropriate rate designs are thereafter determined, each class should get an equal share and each unit of the rate should be increased equally.

III. Office of Consumer Services’ Motion in Limine
On December 4, 2009, the OCS served a motion in limine requesting that the Commission decline to consider evidence offered by any party in any form on the following two issues:  (1) net power cost updates offered by RMP, UAE, and the DPU; and (2) revised cost of service analysis and new class cost of service studies offered in the rebuttal testimony of RMP witnesses C. Craig Paice and Scott D. Thorton.  OCS Br. 1-2.  The OCS argued that this drastic remedy was appropriate because it claimed “the updates and new data, studies and forecasts filed three weeks ago are not relevant to the filed case, or if relevant, are unfairly prejudicial and confusing.”  Id. 3-4.  

On the first day of hearing, the OCS declined oral argument or separate responsive filings, and instead asked that the issue be addressed in post-hearing briefs.  Hr’g Tr., vol. I, 194:5-195:9, Dec. 7, 2009.  Thus, the UIEC provides its response herein.  

The OCS failed to meet its heavy burden of proof in demonstrating that the proffered evidence is irrelevant, or unfairly prejudicial or confusing.  There are other more reasonable and less drastic remedies available to the Commission, if indeed the OCS is entitled to relief, a position we think is unfounded.  Therefore, OCS’s request should be denied.

A. Exclusion of Evidence under Rule 403 of the Utah  Rules of Evidence.

The OCS appeared to rely on Rule 403 of the Utah Rules of Evidence for support of its argument that the testimony on the above-stated issues be excluded.  When dealing with the admissibility or exclusion of evidence under Rule 403, the presumption is usually in favor of admissibility.  State v. Kelsey, 2005 WL 3220274, *1 (citing State v. Dibello, 780 P.2d 1221, 1229 (Utah 1989)).  In fact, the “‘exclusion of relevant evidence under Rule 403 is an extraordinary remedy to be used sparingly.’”  Woods v. Zeluff, M.D., 158 P.3d 552, 555 (Utah Ct. App. 2007) (quoting K-B Trucking Co. v. Riss Int’l Corp., 763 F.2d 1148, 1155 (10th Cir. 1985)).

The proper question is not whether the evidence is prejudicial, “but whether it is unfairly prejudicial, that is, whether it has an undue tendency to suggest decision on an improper basis.”  Utah v. Schwenke, --- P.3d ----, 2009 WL 4111781, *5 (Utah Ct. App.) (internal quotations omitted). Furthermore, “the mere fact that evidence possesses a tendency to suggest a decision upon an improper basis does not require exclusion; evidence may be excluded only if the danger of unfair prejudice substantially outweighs the probative value of the proffered evidence.”  Id.   

In this case, the OCS claimed that the corrected load data is unfairly prejudicial because it causes a shift of $22 million to the residential class.  This argument is irrelevant to the standards of Rule 403.  

Additionally, prejudice can cut many ways in a matter such as this.  It has been shown that the cost of service study as originally filed relies on extremely faulty load data and protocols.  RMP has admitted and corrected some of its errors.  Not to admit the study on this revised evidence will result in the other classes, primarily Schedule 9, unfairly bearing a large share of the $22 million burden based on what is known to be an inaccurate cost of service analysis.  Indeed, the study as initially filed can be said to be unfairly prejudicial as well because it assigns costs to the industrial classes based on what is known to be erroneous load data.  If there is a suspicion as to the reliability of the updated data, there is even more reason to suspect the originally filed data, to which RMP has admitted error.  

Therefore, instead of excluding extremely probative evidence, as encouraged by the OCS, the Commission should consider the evidence as further proof that the increase in revenue, if any, should be allocated in a way that avoids a prejudicial consequence; that is, evenly between the classes.

B. Net Power Cost Updates

In this case, the Company has proposed certain updates to its net power costs.  However, such updates are problematic in that they tend to be selective.  For example, as demonstrated through the cross examination of RMP’s witness Mr. Duvall on December 14, 2009, the costs associated with a contract for renewables between the Company and Nevada Energy were not included in the Company’s updates to net power costs even though the contract was executed prior to other updates proposed by the Company.
  Even though the Company had this information within its possession, it failed to include it in its proposed updates.

A general rate case is not like a cost adjustment mechanism.  Power costs in a general rate case are not tracked and cannot be treated the same as those of a cost adjustment mechanism.  This is not a true-up rate scenario, but a matter where credibility and burden of proof are at play.  

Also, the issue of retroactive rulemaking comes into play with after-the-fact updates, so there is a legal issue regarding updates.
  Can such updates even be allowed?  With updates to the net power costs, we are also faced with the problem of the 240-day clock.  


A recommended solution is one that is used in other jurisdictions, such as Nevada.  This is based on the premise that the utility has the burden of coming forward with its application with sufficient evidence accompanying the application to prove that its proposed rates are just and reasonable.  RMP has that same burden in Utah. 

Once the utility has come forward with its case, the intervenors are given the opportunity to investigate that evidence and, if necessary, to make a case that the utility’s proposed rate change is not just and reasonable.  The utility then must justify its filing and the intervenors have the burden of justifying their criticisms and proposed adjustments.  However, the utility cannot make updates to change its target.  It must plead its case as filed, and meet its burden of proof or fail.  Corrections are, of course, permitted, but not updates.  

Once the Commission has heard and reviewed all the evidence, it can reject the utility’s application in its entirety for failure to meet the burden of presenting a just and reasonable rate, or the Commission can make adjustments based on the evidence it has seen and heard, and then arrive at a new number for a just and reasonable rate.  But, the Commission does not throw out evidence that is relevant to and probative of what is a just and reasonable rate.

Until a rulemaking is conducted that may provide otherwise, the Commission should act similarly here.  RMP should not be permitted to update or change its original numbers, except to correct errors.  The Commission should take all evidence that is relevant and probative, including the proposals of other parties to make updates, and then make a final decision of what constitutes a just and reasonable rate.

C. Revised Cost of Service and the Use of Company Direct vs. Rebuttal Cost of Service Study as a Guide for Rate Spread Purposes

The revisions to the cost of service study are different than the updates to the net power costs.  Unlike with the net power costs, there are proposals by a number of parties regarding the cost of service studies.  Furthermore, the legislature has not put the cost of service portion of a case under the strict 240-day clock.

It has long been the Commission’s practice to allow parties to make corrections to errors.  In fact, in its Order dated November 12, 2009, in this case, the Commission ruled that where errors are discovered, a party should make the existence of an error known as soon as possible.  Order Denying Request to Strike and Extending Filing Date of Rebuttal Testimony at 4.  

The revised load data analysis and new class cost of service studies offered in the rebuttal testimony of RMP’s witnesses Paice and Thornton were filed to correct errors.  UIEC has long been arguing that there are errors in RMP’s load data and studies.  The DPU witness Nunes pointed out several errors, and confirmed these errors have existed over the last several rate cases.  DPU Ex. 9.0, Nunes Test. 12:163–70; 13:190–92; 19:229–20:254.  RMP admitted at hearing that the errors have been ongoing since the Company started filing forecasted rate cases in 2004.  Hr’g Tr., vol. V, 769:5-13, Dec. 16, 2009; vol. VI, 1044:11-12, Dec. 17, 2009.  As a result, RMP made some corrections and submitted the new results in its rebuttal testimony.  Such error corrections should be encouraged.

RMP did not change any of its raw data, it merely changed how it calculated the outcome based on that same raw data.  It would be analogous to adding 2 + 3 and getting 6.  Instead of adding, it multiplied.  When RMP discovered its error, it went back and changed 2 + 3 to = 5, as it should.

While error corrections may prejudice the party against whom the numbers moved, so too the erroneous data will prejudice the party whose position is adversely affected by the failure to correct the errors.  The accuracy of the load data in either study is sufficiently in doubt, however, so that neither should be used and any revenue increase should be allocated on an equal percentage to all schedules. 

Therefore, the UIEC requests that the Commission deny the OCS’s motion in limine.

CONCLUSION TC \l "1"
In conclusion, the UIEC recommends the following:  

(1) with respect to revenue requirement, the Commission should:  (a) include the revenues associated with the Nevada Energy renewable contract in its calculation of net power costs; (b) exclude the costs for the St. Anthony and Cline Falls hydro facilities; (c) exclude costs associated with the interconnection, integration, and impact mitigation of third-party wind resources for whom RMP transmits power; (d) order that before any future rate increases are granted that there be an investigation into the allocation of the costs associated with the integration, interconnection, and impact mitigation of wind resources, both third party and RMP-owned, including consideration of whether a tariff should be implemented for such costs; and (e) order that before any future rate increases are granted that there be an investigation into RMP’s hedging strategy and the use of alternative acquisition strategies, including the use of call options, that the Commission issue guidance on that investigation, determine in what docket that investigation should take place, and establish a schedule; 

(2) with respect to revenue allocation, the Commission should order:  (a) that an equal percent of any increase in revenue requirement be assigned to each rate schedule; (b) adoption of a 3CP method going forward; (c) adoption of 100% demand for transmission allocation in the future; (d) that before any future rate increases are granted that there be an investigation into RMP’s cost of service study for development of more accurate load data and protocols, including effects of forecasting adjustments, weather adjustments, sample size, strata, differences in class loads compared to jurisdictional peaks, and smart meter technologies; (e) that before any future rate increases are granted that the cost of service study be disaggregated so that cost causation similarities such as load size, service characteristics, voltage levels, and load factors are adhered to in making the groupings for cost analyses; (f) that before any future rate increases are granted that there be an investigation into the cost causation of wind expenses; (g) that before any future rate increases are granted that there be an updated investigation of the allocation of costs for generation and transmission assets; and (h) that before any future rate increases are granted that there be an investigation into the purpose and use of purchased transmission services and a re-evaluation of their allocation; and 

(3) with respect to the OCS’s motion to strike, the Commission should deny the OCS’s motion.

RESPECTFULLY submitted this 11th day of January, 2010.

_____/s/ Vicki M. Baldwin                                    
F. ROBERT REEDER

VICKI M. BALDWIN

PARSONS BEHLE & LATIMER

Attorneys for UIEC, an Intervention Group
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�  The Commission held a separate hearing on November 10, 2009, to address return on equity, which is not addressed by this brief.


� The contract with Nevada Energy discussed below is one such example.


� Frequency mitigation deals with frequency decay, not reserves, so it is a separate cost from the integration dispute.  One is solved by installing huge capacitor banks and the other by buying reserves.


� For example, it is not clear from whom RMP is recovering its transmission costs for the supply of renewable energy to Nevada Energy.


� Mr. Falkenberg has since performed that calculation in his direct testimony filed December 31, 2009, in support of the Request for a Deferred Accounting Order in Oregon.  As an example of the magnitude of what such costs might be, but not submitted for the truth of the matter, in the Oregon matter, Mr. Falkenberg testified that the value of the contract is approximately $28 million.  


� This general rate case is the only current forum in which such an investigation can be ordered.  In the energy cost adjustment mechanism (“ECAM”) docket, 09-035-15, the parties argue that the natural gas hedging investigation must be resolved before any such mechanism could be implemented and the natural gas hedging docket, 09-35-21, is not structured to allow such an investigation to take place.


� The record in this case contains no finding of misconduct and the UIEC does not suggest any misconduct.  This citation is included to demonstrate that the filed rate doctrine applies even if the underlying data is linked to misconduct. 


� This should not be interpreted to mean that the UIEC is satisfied with the rates set in Docket No. 08-035-38 or the data upon which those rates were established.  However, there is a legal obligation to accept those rates themselves, the level of them and the relationships they established between the different classes, as just and reasonable.  Therefore, based on the situation that exists in this case, this is the only defensible position for establishing rates on a going-forward basis. 


� It is acknowledged that they will not be equal because there will always be some issues like loss factors or minor classes not included in the cost of service study, but overall, they should be fairly close with only easily explained differences.


� The Washington Utilities Commission recently accepted a new method for determining weather normalization and authorized further study of the matter.   Docket UE-090205, Order 09, Final Order Approving and Adopting Settlement Stipulation at 21, Dec. 16, 2009.  In doing so, the Washington Commission acknowledged that in changing the method, more costs may be moved to the Washington jurisdiction due to the nature of the Washington load.  Id.  


� Additionally, without a smart grid, high penetrations of variable renewable resources such as wind or solar are likely to become increasingly difficult and expensive to manage over time due to the greater need to coordinate these resources with dispatchable generation and demand.  Smart grid technologies will improve reliability and efficiency in power distribution.  On October 27, 2009, $3.4 billion from the American Recovery and Reinvestment Act was awarded for smart grid projects to 100 private companies, utilities, manufacturers, cites and other partners in grants ranging from $400,000 to $200 million.


� Note, this deals with frequency decay, not reserves, so it is a separate cost from the integration dispute.  One is solved by installing huge capacitor banks and the other by buying reserves.


� Recently, the Los Angeles City Council’s Energy and Environment Committee voted to reject a proposed renewable power purchase agreement after it became fully informed of the costs that were going to be involved with respect to the renewable facility.  SNL Energy, Power Week West, Questioned on costs, LADWP pulls back on its central solar project in Niland, Calif., vol. 7, issue 50, Dec. 21, 2009.


� In its Revised Filing of October 21, 2009, in Docket No. 09-035-T14, the Company acknowledged that its system “is a summer-peak system.”  Appendix 2, 1-2.


� In addition, as Mr. Brubaker explains at page 14 of his rebuttal testimony, Mr. Chernick’s computations are also seriously flawed.  UIEC Ex. 1.0R, Brubaker Test. 14:2-11.


� Mr. Chernick has long espoused theories recommending that utility costs be primarily classified as energy-related, which some commissions have determined are too speculative in nature.  See, e.g., In re Gulf States Utilities Company, Docket Nos. 3298, 3429, 1980 WL 141265, Texas Public Utility Commission Report at 9-11, 13 (Oct. 16, 1980). 


� RMP’s retail function also buys point to point transmission service when necessary.


� The contract between PacifiCorp and Nevada Power Company d/b/a Nevada Energy, regarding sales from PacifiCorp to Nevada Energy for renewable energy and renewable energy attributes is UIEC Confidential Exhibit Cross No. 1. The method of calculation for this adjustment is set forth in the cross examination testimony of Mr. Falkenberg at Vol. IV, 693:18 to 694:5, December 15, 2009, which was filed with the Commission on December 22, 2009, in response to the Commission’s data request.  The price relied on is the Intercontinental Exchange Index, which is attached as Ex. A.  Mr. Falkenberg has since performed that calculation in his direct testimony filed December 31, 2009, in support of the Request for a Deferred Accounting Order in Oregon.  As an example of the magnitude of what such costs might be, but not submitted for the truth of the matter, in the Oregon matter, Mr. Falkenberg testified that the value of the contract is approximately $28 million.  


� How to address updates to net power costs is probably an issue best addressed in a rulemaking.


� Furthermore, if lack of time is OCS’s true complaint, then the correct remedy here is not to exclude the evidence related to cost of service, but rather to bifurcate the case.  There is no 240-day deadline as it applies to the cost of service portion of the case.  There are no policy concerns related to retro active ratemaking.  Because the revenue requirement must be determined by February 18, 2010, well in advance of the effective date of summer seasonal rates, May 1, 2010, there would have been time in this case to determine cost of service following determination of revenue requirement.  If the OCS wants rates that more accurately reflect the cost of service to the ratepayers, then OCS should have requested more time to complete its analysis, not attempt to exclude relevant and probative evidence.  








