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April 1, 2004
By E-Mail and Federal Express

Julie Orchard


Executive Secretary

Utah Public Service Commission

Fourth Floor, Heber Wells Building

160 East 300 South

Salt Lake City, UT  84111

Re:
Docket No. 04-999-03; Comments on Issues
Dear Ms. Orchard:

Pursuant to the Notice of Further Agency Action and Scheduling in the above-referenced docket, XO Utah, Inc. (“XO”) provides the following comments on the issues that the Commission should address in this proceeding.

XO concurs in the Initial Comments of Comcast Cable Communications, LLC (“Comcast”).  Comcast has provided appropriate background information, properly addressed the issues that the Division of Public Utilities (“Division”), and proposed relevant and important additional issues for Commission consideration.  XO will not repeat those comments but provides additional clarification on two of the points that Comcast has made.

The Commission should carefully consider adopting most of the federal rules for pricing and facilitating attachments to utility poles.  The Federal Communications Commission (“FCC”) has developed substantial expertise in determining pole costs, implementing Congressionally-mandated allocation of those costs among attaching parties, and other technical issues.  The Commission, however, should take a more independent view of policy issues prescribed by Congress in Section 224 of the federal Communications Act.  Indeed, Congress specifically authorized such independent analysis in permitting states, rather than the FCC, to regulate pole attachments where a state (like Utah) has opted to do so.  See 47 U.S.C. § 224(c)(2); Utah Code Ann. § 54-4-13.

An independent review is particularly critical for the issue of developing a single appropriate formula for determining attachment rates for all attaching parties.  Prior to passage of the federal Telecommunications Act in 1996 (“Act”), Section 224 provided for a single attachment rate, but the Act modified this requirement to establish a different formula for determining a separate and substantially higher rate applicable to telecommunications attachments.  Whatever justification Congress may have had in establishing disparate rates for the same attachment, such pricing is fundamentally inconsistent with Utah law.  The legislature not only has prohibited discrimination in utility rates, e.g. Utah Code Ann. § 54-4-4, but has determined that Utah public policy to “facilitate access to high quality, affordable public telecommunications services to all residences and businesses in the state,” and to “facilitate and promote the efficient development and deployment of an advanced telecommunications infrastructure.”  Id. § 54-8b-1.1(2) & (5).  Imposing higher pole attachment rates solely on telecommunications service providers would be discriminatory and would undermine the state’s important policy goals.

The second and related issue is implementation of whatever formula the Commission adopts in this proceeding for determining pole attachment rates.  If the Commission adopts a formula that results in substantially higher rates than those currently in effect, the Commission should also establish a reasonable period over which to phase in the new rates.  As Comcast notes in its Initial Comments, PacifiCorp has recently attempted to raise its pole attachment rates by between 100% and 500%.  Not only are such increases unjustified, but immediate implementation of rate increases of this magnitude would result in severe rate shock to attaching parties and the end user customers they serve.  Congress established a five year transition period for implementing the new telecommunications formula it adopted, 47 U.S.C. § 224(e)(4), and the Commission should consider a comparable transition period if Utah pole attachment rates are to rise significantly from current levels as a result of this proceeding.
XO appreciates the opportunity to provide its views on these issues.  Please contact me if you have any questions about these comments.

Very truly yours,

Davis Wright Tremaine LLP

Gregory J. Kopta

Counsel for XO Utah, Inc.

cc:  Rex Knowles
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