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	In the Matter of an Investigation into Pole Attachments


	::::
	DOCKET NO. 04-999-03

REPLY BRIEF OF QWEST CORPORATION ON TERMS AND PROVISIONS OF THE STANDARD POLE ATTACHMENT CONTRACT


__________________________________________________________________

In accordance with the Scheduling Order issued by the Public Service Commission of Utah (hereinafter “Commission”) on March 25, 2005, Qwest Corporation (“Qwest”) hereby submits its Reply Brief in response to the initial briefs filed by various parties in this docket on the unresolved terms and provisions of the standard pole attachment agreement.

I.
BACKGROUND AND INTRODUCTION
On March 19, 2004 the Commission issued an Order opening this docket for the purpose of investigating issues associated with pole attachments, including crafting new rules, and creating a standard pole attachment agreement upon which attaching entities and pole owners in Utah could rely.   With respect to the standard pole attachment agreement, the Division of Public Utilities (“Division”), held a series of twelve (12) technical conferences over the course of six (6) months during which industry participants (hereinafter the “Parties”) actively debated and negotiated every provision contained in the draft standard agreement attached as Exhibit 1 to the Division’s Initial Brief filed on April 15, 2005.  Those Parties included the Division, PacifiCorp, Comcast, AT&T, URTA, ELI, UBTA-UBET, T-Mobile, XO Communications and Qwest.  Notably, there was not a single municipal entity, including the Utah Telecommunications Open Infrastructure Agency (“UTOPIA”), who cared enough about this standard pole attachment agreement to participate in ANY of the technical conferences or negotiations conducted by the Parties.  

For the most part, the Parties who did participate were able to resolve their differences through give-and-take negotiations in order to reach compromise language as reflected in the draft agreement.  However, ten (10) issues contained in the draft agreement remain unresolved.  The Division identified these ten disputed issues in the jointly submitted Issues List and Utah Pole Attachment Agreement (“Agreement”) and several participating parties submitted initial briefs and comments.  In addition to the Division, initial briefs were submitted by PacifiCorp, Comcast Cable Communications, LLC (“Comcast”), Utah Rural Telecom Association (“URTA”), Voicestream PCS II Corporation dba T-Mobile (“T-Mobile”) and Qwest.  UTOPIA also intervened and filed a brief, but did so only after the agreement had been fully negotiated by the Parties.   

II.
QWEST’S RESPONSES TO DISPUTED ISSUES COMMENTS

A.  FEES (Issue 1)

The parties generally agree that an annual rental charge and charges for make-ready are appropriate charges for pole attachments.  The annual rental charge is based on the formula set forth in the amended Rule and make-ready charges are based on actual costs.  Qwest also agrees with Pacificorp’s proposal that make-ready estimates should be pre-paid.  

Although there is some disagreement with respect to the appropriateness and amount of some non-recurring charges, Qwest agrees with the Division and PacifiCorp that non-recurring, directly assignable costs charged to attaching entities should be considered within individual pole owner cost docket or other proceedings seeking approval of specific template contracts and rate sheets, and not in the context of this Agreement.  At that time, consistent with the amended Rule, pole owners will be obligated to justify such non-recurring costs and demonstrate that they are not recovered through the annual rent.  In addition to annual rental charges and make-ready charges, Qwest believes the following non-recurring charges are appropriate in connection with pole attachments.  Qwest’s existing fees have been approved by 13 state Commissions, including this Commission and include.

1. Field Inquiry Fee – Qwest’s Field Inquiry Fee recovers a pole owner’s costs associated with licensee account set-up; Wholesale Center processing; review of internal records, BAN (billing account number); assignment of field engineer; preparation of field survey cost estimate, determination of time frames for task completion; location mapping of facilities (whether facilities are available) and payment processing.  This fee is not recovered through the annual rental rate.

2.  Pole Verification Fee – Qwest’s Pole Verification Fee recovers a pole owner’s costs associated with pole ownership identification; review of right-of-way documents for restrictions;  analysis of request in conjunction with existing attachments; determination of space availability; preparation of licensee agreements and notices; identification of make-ready work, and computation of make-ready charge and payments.  

3. Unauthorized Attachment Fee – Qwest’s Unauthorized Attachment Fee recovers unpaid annual rentals for a reasonable period and acts as a deterrent to placement of attachments without an agreement or permits.   Qwest believes that a flat rate plus five years back rent (or less if the attacher can provide documentation of date of attachment) is appropriate.

4. Third Party Overlashing Fee – Except for limited excess load situations, Qwest does not charge for overlashings.  However, Qwest agrees with PacifiCorp that attachers should not be allowed to sublease space on poles and collect additional fees through third-party overlashings.  To the extent a licensee recovers fees from a third-party overlashing to its attachments on a pole owner’s poles, Qwest believes such fees should belong to the pole owner.

5. Audit Fee – Qwest supports the Division’s recommendation for the allocation of audit charges.  Although routine inspections that occur more frequently than five years and are not directly associated with a pre or post inspection of particular attachments and applications should be recovered through the annual rental, non-routine audits are for the joint benefit of the pole owner and all attachers.  The Agreement provides for a collaborative process with sharing of planning, scheduling, costs and data.

Qwest does not charge a separate application fee or pre and post inspection fee, although some of the activities discussed by the Division and PacifiCorp in their initial briefs in those categories may be covered by Qwest’s Field Inquiry Fee and Pole Verification Fee.  Qwest does not charge a removal fee.

B.  TIME FRAMES (Issue 2)

Despite having been rejected by the Parties during the technical conferences, the Division and URTA have inexplicably proposed a 30-day period for both application turn-around and time to complete make ready work.  Qwest strongly disagrees with the 30-day proposal.  With respect to applications and any subsequent make ready work, the Agreement provides flexibility where a shorter or longer time period is appropriate in consideration of the size of the project.  As pointed out by Comcast in its brief, this approach is consistent with the Vermont rule.
   Qwest understands the pole attachers’ desire for more certainty and Qwest is willing to be flexible on this issue, but believes that something like the Vermont rule is the correct approach.  Moreover, consistent with the New York Public Service Commission rules, Qwest agrees that if a pole owner fails to meet its pre-construction survey deadlines, an attacher should be permitted to hire a contractor pre-approved by the pole owner to conduct the pre-construction survey.  However, as for the make-ready timeframes and make ready work, they are contingent on the actual work involved based on the size and scope of the project contemplated by the attaching entity.  Neither Qwest, nor any other pole owner has control over those factors because they are purely a function of the size of an attaching entities network and the speed with which that entity desires to construct its network.  As a result, Qwest suggests the Commission adopt an approach for make ready work that is similar to the approach adopted by the Vermont Commission.  

C.  SERVICE DROPS (Issue 3)

Presently, due to the frequency and numbers of customer service drop adds and removals, Qwest cannot record every service drop add and removal without making changes to, or replacing existing systems and equipment, and incurring significant expense.  During the technical conferences, PacifiCorp technical personnel specifically stated that there was no need for notification of telephone service drops that are self supporting wire or wires that do not require the use of messenger strand and a lashed cable.  Consequently, Qwest believes that the existing exception language in the Agreement should be maintained.    

D.  OVERLASHING (Issue 4)

Qwest supports the Division’s proposed language set forth in the Agreement regarding notification only of overlashings with limited exceptions.  During the technical conferences, the parties agreed that temporary overlashings did not fall within the intent of this provision.  Accordingly, Qwest seeks inclusion of the language submitted in its initial brief.  Qwest also recognizes that in some limited cases, overlashings can result in excessive load limits.  Accordingly, Qwest supports Comcast’s proposal that permanent overlashings up to a predetermined load limit should not require permits (notice only), similar to the approach taken by the NYPSC.

E.  AUDIT COSTS (Issue 5)

As discussed above, Qwest supports the Division’s proposed language set forth in the Agreement.  Such non-routine costs are not recovered through the annual rent. 

F.  EASEMENTS (Issue 6)

Qwest agrees with PacifiCorp and the Division that the language in the Agreement is merely a clarification that no separate easement rights are derived from this Agreement.  As Comcast states in its brief, a pole owner can only provide access “to any right-of-way owned or controlled by it.”
  To the extent a pole owner owns or controls an easement, Qwest agrees that attachers gain such right of access under federal law.  However, the proposed language merely clarifies that the Agreement does not provide additional rights.   

G.  RELOCATION COSTS (Issue 7)

Qwest believes that the allocation of costs between a pole owner and attachers is fairly reflected in the Agreement and supports the Division’s proposed language as previously redlined by Qwest for clarification purposes.

H.  DISPUTED BILLS (Issue 8)

Qwest supports the Division’s language set forth in the Agreement providing for nonpayment of disputed bills for a set duration only, with either party able to bring the matter to dispute resolution and true-up consistent with any ultimate finding, as a fair and equitable approach to this issue.

I.  INDEMNITY, LIABILITY AND DAMAGES (Issue 9)

Qwest submitted the substance of its standard SGAT language approved by the Commission in its initial brief but is amenable to language proposed by the Division.  

J.  INSURANCE (Issue 10)

Qwest submits the substance of its standard SGAT insurance language approved by the Commission, as redlined in Attachment A.  Qwest believes that in cases where the licensee has no credit history, an unsatisfactory credit history, an unsatisfactory credit rating, or a poor payment history, the pole owner should be entitled to require a bond, security deposit or other reasonable security instrument.  However, this latter requirement should be minimized in the context of pole attachments if the Commission follows standard industry practice and requires all fees and charges, including make-ready charges, to be pre-paid by the attaching entities.

III.
QWEST’S RESPONSE TO UTOPIA’S INTERVENTION AND BRIEF

UTOPIA does not have an absolute right to intervene in this docket, and its intervention this late in the proceedings is inappropriate.  UTOPIA moved to intervene pursuant to Utah Admin., Rule 746-100-7 and Utah Code Ann., §63-46b-9.   Under these provisions, UTOPIA must provide a statement of facts demonstrating that its legal rights or interests are substantially affected by the proposed rules or the draft standard contract, or that it qualifies as an intervener under a provision of law.  Moreover, the Commission shall grant a petition for intervention only if it determines that UTOPIA’s legal interests may be substantially affected by the proposed rules or the draft standard contract and that the interests of justice and the orderly and prompt conduct of the proceedings will not be materially impaired by allowing the intervention.  In other words, §63-46b-9 does not grant UTOPIA an absolute right to intervene, but instead makes that right conditional.  

As mentioned above, this docket was opened approximately fourteen (14) months ago on March 19, 2004.  During those fourteen months UTOPIA sat on the sidelines while the real Parties in interest submitted several rounds of comment to the Commission’s proposed pole attachment rules.  UTOPIA has never even acknowledged the Commission’s draft pole attachment rules.  UTOPIA also sat on the sidelines while the real Parties in interest engaged in lengthy and protracted negotiations over the terms and conditions found in the draft standard pole attachment agreement.  UTOPIA did not participate in any of those negotiations.  Instead, UTOPIA ignored the negotiations, and the obligations associated with being an attaching entity, choosing instead to move forward with its construction efforts on poles owned by Qwest and others despite having no pole attachment agreement with Qwest, and despite never having provided notice to Qwest that it was placing attachments on poles owned by Qwest.  Given the fact that UTOPIA has flaunted its legal obligation to provide notice to Qwest of its pole attachments, the fact that it has flaunted its obligation to sign a pole attachment agreement with Qwest before attaching to Qwest’s poles, and the fact that it continues to trespass on Qwest’s poles, UTOPIA is now hard pressed to identify any “legal rights or interests that may be affected” by the outcome of this proceeding.  Perhaps that is why UTOPIA did not identify any such legal rights or interests in its Petition to Intervene.   

In fact, at least where Qwest, the Division and the Commission are concerned, UTOPIA has thumbed its nose at this entire docket.  One might logically ask, why?  Is it because UTOPIA has, and continues to, trespass on poles owned by Qwest in Murray City and Orem?  Or, is it because a sizeable percentage of UTOPIA’s pole attachments violate both NESC and industry standards?  Or, is it because UTOPIA, like most municipal entities, will not concede that the Division or the Commission has jurisdiction over its actions?  

Indeed, UTOPIA is an interlocal entity formed under the authority of the Utah Interlocal Cooperation Act.  Under this Act, two or more public agencies may form a new, separate, public entity, but the new entity remains a body politic and a political subdivision of the state.  See, Utah Code Ann. §11-13-203(1) et. seq.  In this case, UTOPIA is an interlocal entity comprised of a dozen or more municipalities who banded together to build a wholesale fiber-to-the-home telecommunications network within their municipal borders.  Many of UTOPIA’s municipal members have existing municipal utility companies with whom Qwest has previously negotiated pole attachment agreements.  Yet, none of those municipalities participated in this docket.  Again, one might logically ask, why?  Perhaps it is because none of them will concede that the Commission has jurisdiction over their pole attachment agreements with Qwest, or over their business activities.  Or, perhaps it is because those municipalities are concerned that if they participate in this docket, and seek to benefit from the Commission’s pole attachment rules and standard pole attachment agreement, they will in turn be forced to abide by those rules and/or offer the standard pole attachment agreement to Qwest and other utility companies when such utilities wish to attach to poles owned by the municipalities.   

Yet, despite these facts, and despite the fact that UTOPIA itself is a municipal entity, it now believes its interests may be affected by the outcome of this proceeding and that it needs to state its position for the record.  The problem for UTOPIA is that its position is neither supported by law, nor by logic.  UTOPIA requests that the standard pole attachment agreement contain a requirement that all make ready work be completed within thirty (30) calendar days of the date an attaching entity provides notice that it wishes to attach to a pole.  This timeframe was discussed by the Parties during the technical conferences, but rejected as being too restrictive.  UTOPIA and Qwest had similar discussion on the reasoning behind the stated intervals on make ready work at two separate meeting held in March and April.  

Moreover, as pointed out in Comcast’s brief, thirty days to complete make ready work is not the prevailing legal standard.  Rather, the “Vermont rule” ties make ready timelines to the complexity of the job while the “New York rule” allows at least forty-five (45) days for a pole owner to complete make ready work.  Comcast brief at p. 25.   Qwest believes the Vermont rule is the better reasoned approach.  This is particularly true in Utah, and particularly true given the circumstances Qwest now faces with UTOPIA.  

First, as mentioned above, UTOPIA is currently engaged in the initial build out of its telecommunications network.  As part of that build out, UTOPIA is actively placing its attachments on Qwest owned poles but is not providing Qwest with notice of those attachments or bothering to sign a pole attachment agreement with Qwest.  When confronted with these facts by Qwest, UTOPIA denies them (as it likely will in response to this brief).  If this were not bad enough, a significant percentage of UTOPIA’s current attachments violate separation and interference standards found in the NESC and Utah industry standards.  Many of UTOPIA’s attachments violate these standards precisely because UTOPIA did not bother to sign a pole attachment agreement with Qwest, or follow the necessary make ready requirements dictated by Utah industry standards or by the pole attachment agreements that UTOPIA apparently did sign with other entities.  Given that UTOPIA is in the initial construction phase of its telecommunications network, and that it will attach its fiber optic facilities to tens of thousands of utility poles in Utah, it would be unreasonable for the Commission to rule that a pole owner complete all make ready work for UTOPIA in thirty days.  The better reasoned approach would be to require make ready work to be performed within specific time frames depending on the size and complexity of the job.
  

This is particularly true if the Commission were to actually consider UTOPIA’s unsupported, and outrageous, request that a pole owner be penalized one thousand ($1,000) dollars per pole for failing to meet this thirty day timeline.  Such a penalty is grossly disproportionate to the harm caused by failing to meet the make ready deadlines and would amount to giving UTOPIA free use of Qwest owned poles for approximately eighty-three (83) years at the current rental rates.   

UTOPIA’s bad acts cannot be rewarded by the Commission in this proceeding.  Until UTOPIA and its member municipalities are willing to accept the Commission’s pole attachment rules, and the terms and conditions of the Commission’s standard pole attachment agreement, they should not be allowed to participate in this docket or influence its outcome.  Qwest respectfully asks the Commission to disregard UTOPIA’s brief, and to reconsider and deny UTOPIA’s request to intervene at this late date.
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May 13, 2005.
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� See VT. PUB. SERV. BD. R. 3.708(E).  Make-ready work on fewer than 0.5% of a company’s poles or attachments shall be completed within 120 of authorization and payment.  Make-ready work on 0.5% or more but less than 3% of a company’s poles or attachments shall be completed within 180 of authorization and payments.  Make-ready work on more than 3% of a company’s poles or attachments shall be completed within a time to be negotiated between all the affected owners and attachers.


� The NYPSC standard provides that an attacher “whose facility has a pre-existing NESC calculated span tension of no more than 1,750 lbs., shall be allowed to overlash a predetermined maximum load of not more than 20% to the existing communications facility.  Existing facilities with an NESC calculated span tension of less than 1,000 lbs. shall be allowed a pre-determined overlash of up to 40% of such pre-existing facilities.”  See New York Pole Proceeding Order, Appendix A at p. 9 (August 6, 2004).


� See 47 U.S.C. Section 224 (f)(1).


�  Qwest appreciates the Division’s attempt to find common ground between the Parties on this issue during the technical conferences, but Qwest strongly, though respectfully, disagrees with the Division’s recommendation on this issue.  The Division does not deal with this issue on a frequent basis so its recommendation for a short time frame is likely the result of its misunderstanding of the real world issues confronting the Parties.  In today’s highly competitive telecommunications environment where its margins are low, and where it is not rate of return regulated, Qwest does not have the luxury to maintain a large staff of technicians available to serve UTOPIA, or other attaching entities on a moments notice.   As evidenced by Comcast’s brief, Qwest is currently doing a sufficient job in terms of timely performing make ready work.  However, as UTOPIA and others build out their own telecommunications networks utilizing Qwest owned poles, Qwest may need to have greater flexibility, such as that found in the Vermont rules, in order to meet its obligations to perform make ready work, while simultaneously meeting its obligations to maintain its own network and serve its own customers.
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