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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

	In the Matter of an Investigation into Pole Attachments.


	Docket No.  04-999-03

supplemental comments of utopia in response to the supplemental comments filed by qwest corporation




On July 6, 2005, Qwest Corporation (“Qwest”) filed supplemental comments (“Qwest’s Comments”) in the above-captioned docket suggesting the Utah Public Service Commission (“Commission”) add language to the proposed pole attachment rules incorporating the National Electric Safety Code (“NESC”) and the Bellcore rules.  The Utah Telecommunication Open Infrastructure Agency (“UTOPIA”) respectfully submits these Supplemental Comments in response to Qwest’s Comments.

utopia comments

A. Adoption of the Bellcore Rules Is Unjustified and Would Be Unfair and Discriminatory. 

Qwest has requested that the Commission modify the language of proposed R746-345-3.A.2 of the Utah Administrative Code to incorporate the NESC and Bellcore rules.  Qwest’s Comments at 4.  As justification for this amendment, Qwest claims that all attaching entities in Utah have been required to follow the NESC and Bellcore rules over several decades.  Id. at 2.  Qwest asserts that all attaching entities in Utah have consistently followed the NESC and Bellcore rules.  Id. at 3.  Qwest also asserts that as a result of following the NESC safety rules and Bellcore rules, the new attaching entity is always responsible for paying for any and all make ready work necessary.  Id. at 2.  UTOPIA disagrees with Qwest’s assertions and its proposal.

UTOPIA does not deny that the NESC or similar safety rules have likely been applied for pole attachments in Utah for many years.  Nor does UTOPIA deny the wisdom of applying safety standards for pole attachments.  However, it is unnecessary to require that the language of the rule be changed so that the NESC is specifically incorporated into the rules because this is done in the way the rules are currently drafted.  

The standard pole attachment contract being considered as part of this docket specifically requires that the licensee of a pole place and maintain its equipment in conformance with the NESC.  Utah Pole Attachment Agreement § 3.04.  Proposed R746-345-3.A requires that this standard pole attachment agreement or a Statement of Generally Available Terms be submitted to the Commission for approval.  Therefore, the rules as proposed already require conformance with the NESC and Qwest’s proposal is superfluous.  Also, allowing the safety requirements to be specified in the contract and then providing that the contract be approved by the Commission allows more flexibility in the event that new rules are adopted or the rules are changed.  Therefore, the rule as originally proposed (without Qwest’s amendments) serves the purpose of incorporating safety rules in the most efficient manner.

That being said, UTOPIA does not understand the relationship between incorporating the NESC safety rules into the regulations and requiring the attaching party to bear the expense for “any and all make ready work.”  Qwest Comments at 2.  NESC regulates safety and attachment rules, not the method by which make ready work is reimbursed.   Contrary to Qwest’s assertion, Bellcore rules are not required to be followed by all attaching entities in Utah, and have not been consistently followed by all attaching entities in Utah.  They are only requirements under explicit contract terms as applied to Qwest’s poles.  Other utilities, like PacifiCorp, are not bound by the Bellcore rules and do not impose such contractual rules on its attachers.  If the largest pole owner in Utah, PacifiCorp, and the municipal utilities are neither bound by, nor do they impose the Bellcore rules on attachers to their poles, the Bellcore rules cannot be considered a standard of the entire utility industry and should not be incorporated into the language of R746-345-3.A.2.  While Qwest’s current practice may be to impose the Bellcore rules on poles that it owns, it does not have authority to impose its own corporate rules on poles owned by other utilities and municipalities in Utah.  The Commission should not grant Qwest that authority.

Imposing the costs of “any and all make ready” work on the new attacher in all cases as suggested by Qwest is unfair and discriminatory, especially in light of the pro-competition legislative purpose of the Telecommunications Act of 1996 (“1996 Act”).  Qwest’s justification for requiring a new entrant to pay all make ready costs is that it has always been done that way.  Such a position ignores the stated intent of Congress in passing the 1996 Act, which is to “promote competition and reduce regulation in order to secure lower prices and higher quality services for American telecommunications consumers and encourage the rapid deployment of new telecommunications technologies.”  FTA, Pub. L. No. 104-104, pmbl., 110 Stat. 56 (1996).  Congress explicitly recognized that rapid telecommunications deployment required a new regulatory paradigm, including the right of this Commission to review and modify the way things had always been done.

To ensure such rapid telecommunications deployment in a manner that is fair and equitable to both new entrants and incumbents, UTOPIA advocates the position set forth by the Vermont Public Service Board (“Vermont PSB”) regarding lowest attachment and make ready expenses:

[The telecommunications utility] generally wishes to keep its own pole attachments at the lowest actual attachment point on the pole.  To accomplish this, [the telecommunications utility] and other telephone companies must sometimes lower their own cables to allow room for a new attacher.  The commenters disagreed about how these costs should be paid.  The Final Proposed Rule provides that under these circumstances the costs of lowering the existing lowest attachment will be divided equally between the new attacher and the existing attacher (usually a telephone company).  The Board has concluded that before these circumstances can arise, the existing attacher must have originally placed its own facilities higher than is required by safety codes.  Accordingly, the original attacher should share in the cost of freeing up space for the new attacher.  Likewise, the new attacher is a cause of the relocation, and should pay a portion of that cost.  To omit this provision would give telephone companies the right to impose additional and unnecessary costs on new attachers simply by setting their attachments high on new poles.  

Vermont Public Service Board Rule 3.700 – Pole Attachments, Policy Explanation and Summary of Comments at 15, attached hereto as Exhibit A.  UTOPIA believes that the methodology adopted by the Vermont PSB is fair and nondiscriminatory.  As the Vermont PSB points out, the only reason a telecommunications utility would have to lower its facilities to become the lowest attacher when a new attacher requests attachment is because the telecommunications utility originally placed its facilities higher than required.  Thus, if the telecommunications utility must lower its facilities to remain at the lowest position, fairness requires that it should bear its share of the costs to do so. 

The Commission should also carefully consider the ramifications of Qwest’s argument that its twisted-pair copper facilities should occupy the lowest pole position because copper lines are heavier than other lines.  According to Qwest’s Comments, this increased weight heightens the likelihood of line interference and safety risks if other lighter lines are placed lower than copper.  Qwest Comments at 3.  The risk of interference is that the heavier lines will become burdened with lag, ice or other conditions, make contact with the lighter lines and cause damage.  Damage potential is created by the weight of heavier copper facilities clashing with lighter facilities, not vice versa.  Consequently, any “lowest attacher rule” should be based on the weight of the facility rather than the owner of the facility.  The Commission should not allow Qwest’s status as the incumbent provider, or any other copper facility owner’s status, to confer on it special rights or privileges for its fiber facilities.  Similarly, a company’s decision to maintain heavier copper facilities that have a higher likelihood of damaging lighter facilities should not automatically confer upon that company the ability to increase another’s make ready costs to avoid line interference.  Fairness requires that the owner of the heaviest facilities equally share with a new entrant the costs for make ready work to move such heavier facilities to the lowest position.

B. The Commission Should Disregard Qwest’s Supplemental Comments Because They Were Filed After the Deadline.

In addition to the substantive issues raised above, UTOPIA agrees with the Comments filed by T-Mobile on July 12, 2005, that Qwest’s Supplemental Comments were filed two months late and should therefore be disregarded by the Commission.  As explained by T-Mobile, the Commission filed the Proposed Rules in this docket on February 28, 2005, and ordered that comments must be submitted no later than 5:00 p.m. on April 14, 2005.  Disregarding this deadline, Qwest submitted supplemental comments on July 6, 2005, nearly three months after the deadline had expired.  Allowing these comments to be considered would prejudice all the other parties in this docket and would make the comment period set forth pursuant to the Utah Administrative Rulemaking Act meaningless.  See Utah Code Ann. § 63-46a-4(8) (providing that agency must set forth comment period before rules become effective).  Accordingly, UTOPIA requests that the Commission disregard Qwest’s Supplemental Comments.

conclusion

Based on the foregoing, UTOPIA respectfully requests that the Commission reject Qwest’s suggested changes to R746-345-3.A.2 of the proposed rules as stated in Qwest’s Comments.  Alternatively, if the Commission decides to entertain Qwest’s late-filed comments, UTOPIA asks the Commission to adopt the cost-sharing methodology set forth by the Vermont PSB, which requires an entity choosing to deploy and maintain the heaviest facilities to equally share in the costs for make ready work to place such facilities at the lowest attachment position.  UTOPIA further requests that the Commission clarify the cost-sharing methodology set forth in the Vermont rule to ensure that the right of lowest attacher be reserved for the heaviest facilities, currently copper, not fiber optic or other lighter facilities, regardless of which entity owns such facilities.      

DATED this _____ day of July, 2005.

	
	William J. Evans

Vicki M. Baldwin

PARSONS BEHLE & LATIMER

David J. Shaw

UTOPIA

Attorneys for UTOPIA
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