 SEQ CHAPTER \h \r 1JANET I. JENSON (Bar No. 4226)

GARY R. GUELKER (Bar No. 8474)

JENSON & GUELKER, LLC
747 East South Temple, Suite 130

Salt Lake City, Utah 84102

Telephone: (801) 579-0800

Facsimile: (801) 579-0801

Attorneys for Petitioners
BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH
IN THE MATTER OF THE PETITION OF ALL AMERICAN TELEPHONE CO., INC. FOR A NUNC PRO TUNC AMENDMENT OF ITS CERTIFICATE OF AUTHORITY TO OPERATE AS A COMPETITIVE LOCAL EXCHANGE CARRIER WITHIN THE STATE OF UTAH.


)

)

)

)

)

)

)

)


ALL AMERICAN TELEPHONE COMPANY’S MOTION FOR PROTECTIVE ORDER REGARDING DISCOVERY

Docket No. 08-2469-01


Petitioner, All American Telephone Company, Inc. (“AATCO”), by and through undersigned counsel, hereby moves the Commission for a Protective Order that delays discovery in this matter  until such time as AATCO’s proposed Motion for Summary Decision is briefed and decided.  The purpose of this motion is to avoid the burden and expense associated with discovery that may ultimately become unnecessary if AATCO’s Motion for Summary Decision is ultimately successful. 


This motion is more fully supported by the argument presented below.

ARGUMENT

AATCO has petitioned the Commission to grant a nunc pro tunc amendment to its Certificate of Public Convenience and Necessity (“Certificate”)  so as to grant AATCO  the authority to operate as a competitive local exchange carrier (“CLEC”) in the area certificated to Beehive Telephone Co., Inc. (“Beehive”).  Since this Petition was filed, several parties have intervened in the matter and have expressed a desire to conduct discovery regarding AATCO’s request.  


Despite the intervenors’ desire to conduct discovery, AATCO believes that it is entitled to the proposed amendment to its Certificate as a matter of law.  This is because the Commission has already approved an interconnection agreement between Beehive and AATCO which presumed that AATCO would be operating as a CLEC in Beehive’s territory.  AATCO contends that the approval of this interconnection agreement has a res judicata effect on the current proceeding that requires  AATCO’s petition to be granted.  Furthermore, and in the alternative, AATCO contends that the Commission’s ability to deny AATCO’s entry into Beehive’s territory is preempted by the federal Telecommunications Act of 1996.  


AATCO intends to file a Motion for Summary Decision that raises the foregoing issues.  It further intends to establish a time-frame for resolving this motion at the upcoming Scheduling Conference.  In the meanwhile, AATCO is requesting a protective order that prohibits the parties from conducting any discovery until the foregoing issues are resolved.  This request is consistent with Utah R.Civ. P. 26(c)(1), which allows for an order that “discovery not be had” if such an order  would protect a party “from undue burden or expense.” 


In this case, if AATCO’s Motion for Summary Decision is successful, then it will be unnecessary for the intervening parties to conduct discovery.  Therefore, in an effort to avoid the  burden and expense associated with potentially unneeded discovery, AATCO simply requests that discovery be delayed until its Motion for Summary Decision is resolved.  Such relief would not be prejudicial to any party, because discovery would simply commence if and when AATCO’s motion is denied.      



Dated this 23rd day of March 2009.

JENSON & GUELKER, LLC

By:           /s/                                          
     JANET I. JENSON

     GARY R. GUELKER

     Attorneys for Petitioner     
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I hereby certify that on this 23d day of 2009, the foregoing ALL AMERICAN TELEPHONE COMPANY’S MOTION FOR PROTECTIVE ORDER REGARDING DISCOVERY was sent by electronic mail and mailed by U.S. Mail, postage prepaid:

Michael L. Ginsberg

Assistant Attorney General

160 East 300 South 5th Floor

Heber Wells Building

Salt Lake City, UT  84111

mginsberg@utah.gov
Judith Hooper

Beehive Telephone Company

Beehive Telecom

2000 E. Sunset Road

Lake Point, UT  84074

Hooper@Beehive.net
Alan L. Smith

Attorney for Beehive Telephone

1492 East Kensington Avenue

Salt Lake City, UT  84105

Alanakaed@aol.com
Stephen F. Mecham

Callister Nebeker & McCullough

10 East South Temple, Suite 900

Salt Lake City, UT 84133

sfmecham@cnmlaw.com
Roger Moffitt

645 East Plumb Lane, B132

P.O. Box 11010

Reno, NV 89502 

roger.moffitt@att.com




George Baker Thomson, Jr.

Qwest Corporation
Qwest Corporation


1801 California St., 10th Flr. 


Denver, CO 80202


george.thomson@qwest.com

                  /s/                     

Gary R. Guelker


    

